
EIGHTY-SEVENTH DAV 
WEDNESDAY, MAY 28, 1997 

PROCEEDINGS 

The Senate met at 9:30 a.m. pursuant to adjournment and was called 
to order by the President. 

The roll was called and the following Senators were present: 
Armbrister, Barrientos, Bivins, Brown, Cain, Carena, Duncan, Ellis, Fraser, 
Gallegos, Galloway, Harris, Haywood, Lindsay, Lucio, Luna, Madia, 
Moncrief, Nelson, Nixon, Ogden, Patterson, Ratliff, Shapiro, Shapleigh, 
Sibley, Truan, Wentworth, West, Whitmire, Zaffirini. 

The President announced that a quorum of the Senate was present. 

James Morris, former Senate Doorkeeper, offered the invocation 
as follows: 

May we stand in silence for a moment, mindful of those 
families who suffered such tragic and devasting losses during 
yesterday's storm. 

Almighty God, let us begin this morning as we should each day 
with a prayer and petition for Your undergirding grace and express 
our gratitude for the measure of strength only You can provide. 

We assemble, inspired by this great institution, the Texas Senate. 
We stand in awe this morning of this magnificent symbol of strength, 
the State Capitol. 

Our Father, we have been taught God governs in the affairs of 
men and women and our prayer today is that You will guide and direct 
the Members and the leadership in these final hours as they confront 
issues yet to be resolved. May patience and wisdom prevail as they 
distinguish wishes from need, facts from fiction, and midst the 
pressures of the job with Your help be their best selves and do their 
best work. In Your name I pray. Amen. 

On motion of Senator Truan and by unanimous consent, the reading of 
the Journal of the proceedings of yesterday was dispensed with and the 
Journal was approved. 

CO-AUTHOR OF SENATE CONCURRENT RESOLUTION 104 

On motion of Senator Whitmire and by unanimous consent, 
Senator Bivins will be shown as Co-author of SCR 104. 
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MESSAGE FROM THE HOUSE 

HOUSE CHAMBER 
Austin, Texas 

Wednesday, May 28, 1997 

The Honorable President of the Senate 
Senate Chamber 
Austin, Texas 

Mr. President: 

I am directed by the House to inform the Senate that the House has taken the 
following action: 

THE HOUSE HAS PASSED THE FOLLOWING MEASURES: 

HCR 312, Designating October 15, 1997, and October 21, 1998, as 
Legislators in Schools Day. 

SB 17, Relating to the powers and duties of county hospital authorities. 
(Amended) 

SB 133, Relating to discipline of students in public schools. 
(Committee Substitute/Amended) 

SB 149, Relating to performance evaluation of tenured faculty at certain 
institutions of higher education. 
(Committee Substitute/Amended) 

SB 414, Relating to certain advance directives for medical treatment; 
providing administrative penalties. 
(Amended) 

SB 453, Relating to the appeal of certain interlocutory orders. 

SB 581, Relating to the cost of operation and administration of the 
state lottery. 
(Amended) 

SB 583, Relating to the construction or repair of facilities by school districts 
and institutions of higher education. 
(Committee Substitute) 

SB 586, Relating to the creation of the Guardianship Advisory Board. 
(Committee Substitute) 

SB 609, Relating to the regulation of pharmacies and pharmacists; providing 
a penalty. 
(Amended) 

SB 839, Relating to allowing a governmental body to hold a meeting by 
videoconference call under certain circumstances. 
(Amended) 

SB 861, Relating to the administration of franchise taxes; imposing penalties. 
(Amended) 

SB 862, Relating to the administration, collection, and enforcement by the 
comptroller of various taxes and fees. 
(Amended) 
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SB 885, Relating to limitations on certain covenants. 
(Amended) 

SB 1036, Relating to the charitable contributions of state employees. 
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SB 1069, Relating to the release and use of certain personal information from 
motor vehicle records; providing a criminal penalty. 
(Amended) 

SB 1387, Relating to benefits for certain roof damage on property insured 
through the Texas Catastrophe Property Insurance Association. 

SB 1499, Relating to the regulation and policy forms of certain lines 
of insurance. 

SB 1678, Relating to certain procedures concerning landlords and tenants of 
residential real property. 
(Amended) 

SB 1814, Relating to modifications of the official cotton growers' boll weevil 
eradication program. 
(Committee Substitute/Amended) 

SB 1852, Relating to the creation and operation of the Texas Affordable 
Housing Task Force. 

SB 1857, Relating to transferring certain responsibilities of the Texas Natural 
Resource Conservation Commission related to certain radioactive materials 
to the Texas Department of Health. 

SB 1873, Relating to public school finance, including the abolition of the 
foundation school fund budget committee. 
(Amended) 

SCR 109, Recalling HJR 104 from the house to the senate. 

SCR 110, Instructing the enrolling clerk of the senate to correct SB 29. 

Respectfully, 

is/Sharon Carter, Chief Clerk 
House of Representatives 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2777 

Senator Ratliff submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 27, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2777 have 
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had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

RATLIFF 
ZAFFIRINI 
NELSON 
MONCRIEF 

JUN ELL 
NAISHTAT 
BERLANGA 
KRUSEE 
EILAND 

On the part of the Senate On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

(Senator Truan in Chair) 

GUESTS PRESENTED 

The Presiding Officer introduced to the Senate Willacy County 
Commissioner Israel Tamez. 

The Senate welcomed Commissioner Tamez. 

CAPITOL PHYSICIAN 

The "Doctor for the Day," Dr. James C. Womack, accompanied by his 
son Adam, of Bandera, was introduced to the Senate by 
Senator Wentworth. 

The Senate expressed appreciation and gratitude to Dr. Womack for 
participating in the "Capitol Physician" program sponsored by the Texas 
Academy of Family Physicians. 

HOUSE CONCURRENT RESOLUTION 307 

The Presiding Officer laid before the Senate the following resolution: 

HCR 307, Instructing the enrolling clerk of the house of 
representatives to correct HB 2101. 

CAIN 

The resolution was read. 

On motion of Senator Cain and by unanimous consent, the resolution 
was considered immediately and was adopted by a viva voce vote. · 

HOUSE CONCURRENT RESOLUTION 299 

The Presiding Officer laid before the Senate the following resolution: 

HCR 299, Instructing the enrolling clerk of the house of 
representatives to make a correction to HB 1144. 

BROWN 

The resolution was read. 

On motion of Senator Brown and by unanimous consent, the resolution 
was considered immediately and was adopted by a viva voce vote. 
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CONFERENCE COMMITTEE REPORT ON 
SENATE JOINT RESOLUTION 33 ADOPTED 
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Senator Moncrief called from the President's table the Conference 
Committee Report on SJR 33. The Conference Committee Report was 
read and was filed with the Senate on Monday, May 26, 1997. 

On motion of Senator Moncrief, the Conference Committee Report was 
adopted by the following vote: Yeas 31, Nays 0. 

SENATE BILL 84 WITH HOUSE AMENDMENTS 

Senator Moncrief called SB 84 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment No. 1 

Amend SB 84 as follows: 
(1) Strike SECTION 1.05 of Article 1 of the bill and substitute 

the following: 
SECTION 1 05. Not later than October 1. 1997. the governor shall 

appoint the initial members of the Nursing Facility Administrators Advisory 
Committee in accordance with Section 242.303. Health and Safety Code as 
added by this article The governor shalJ desir:nate three members for a term 
expiring on February 1. 1999. three members for a term expiring on 
February 1 2001 and three members for a term expiring on February 1. 2003. 

Strike SECTION 2.03 of Article 2 of the bill and substitute the following: 
SECTION 2.03. Not later than one month after the effective date of 

this article. the governor shall appoint the initial members of the Texas 
Board of Nursing Facility Administrators in accordance with 
Section 242.302, Health and Safety Code. as added by this article. The 
governor shall designate the terms of the initial members so that three 
members 1 terms expire February 1 of each odd-numbered year and so that 
succeeding members serve six-year staggered terms. 

Floor Amendment No. 2 

Amend SB 84 in Section 2.01 of the bill, proposed Section 242.304(5), 
Health and Safety Code (page 30, lines 19-20, house committee report), 
by striking 11

• unless the absence is excused by a majority yote of 
the board". 

The amendments were read. 

On motion of Senator Moncrief, the Senate concurred in the House 
amendments to SB 84 by a viva voce vote. 

SENATE BILL 1247 WITH HOUSE AMENDMENTS 

Senator Madia called SB 1247 from the President's table for 
consideration of the House amendments to the bill. 
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The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Floor Amendment No. 1 

Amend SB 1247 as follows: 
(1) Insert the following sections, appropriately numbered: 
SECTION _. Section 142.006, Health and Safety Code, is amended by 

amending Subsections (d) and (e) and adding Subsections (f) and (g) to read 
as follows: 

(d) The department fillJI!.! [may] find that a home and community 
support services agency that provides only long-term care Medicaid waiver 
services that are publicly funded has satisfied the requirements for licensing 
under thjs chapter if the agency is certified and monitored by a state agency 
that has developed standards that ensure the health and safety of seryice 
recipients [cc1tification standtuds that 111cct 01 exceed the 1equi1e1nen:ts fot 
licensing ttnde1 this chaplet. J\ licc1tsc fee is zequhed at the thnc of 
a license application]. 

(e) The department shall find that a home and community support 
services agency that provides home health. hospice. or personal assistance 
services only to persons enrolled in a program that is funded in whole or in 
part by the Texas Department of Mental Health and Mental Retardation and is 
monitored by the Texas Department of Mental Health and Mental Retardation 
or its designated local authority in accordance with standards set by the Texas 
Department of Mental Health and Mental Retardation has satisfied the 
requirements for licensing. 

(f) The department shall adopt the applicable standards of the agency 
that certifies and monitors the home and community support services agency 
for use in issujn~ a license under Subsection (dl or (el. When applying for 
a license under Subsection (dl or (el and annually before the license is 
renewed. a person must provide the department with documentation issued by 
the agency that certifies and monitors the home and community support 
services a~ency that demonstrates that the person complies with applicable 
standards. A license fee is required at the time of application. 

W The license must designate the types of services that the home and 
community support services agency is authorized to provide at or from the 
designated place of business. 

SECTION_. Section 142.009, Health and Safety Code, is amended by 
amending Subsections (i), (j), and (k) and adding Subsection (1) to read 
as follows: 

(i) A home and community support services agency licensed under 
Section I 42.006(dl or (el is not subject to surveys conducted by licensing 
personnel of the department to meet the requirements of this chapter. 

(il Except as provided by Subsections (h).....(i), and ill [fltj], an on-site 
survey must be conducted within 18 months after a survey for an 
initial license. After that time, an on-site survey must be conducted at least 
every 36 months. 

(kl [fill If a person is renewing or applying for a license to provide more 
than one type of service under this chapter, the surveys required for each of 



WEDNESDAY, MAY 28, 1997 3345 

the services the license holder or applicant seeks to provide shall be 
completed during the same surveyor visit. 

ill [tltj] The department and other state agencies that are under the 
Health and Human Services Commission and that contract with home and 
community support services agencies to deliver services for which a license is 
required under this chapter shall execute a memorandum of understanding 
that establishes procedures to eliminate or reduce duplication of standards or 
conflicts between standards and of functions in license, certification, or 
compliance surveys and complaint investigations. The Health and Human 
Services Commission shall review the recommendation of the council relating 
to the memorandum of understanding before considering approval. The 
memorandum of understanding must be approved by the commission. 

(2) In the recital to SECTION 5 of the bill (page 8, line 19, House 
Committee Printing), strike "Sections 142.017 through 142.0175" and 
substitute "Sections 142.017 through 142.0176". 

(3) In SECTION 5 of the bill (page 15, between lines 19 and 20, 
House Committee Printing), following Section 142.0175, insert new 
Section 142.0176 to read as follows: 

Sec. 142.0176. CERTAIN AGENCIES EXCEPTED. (a) Notwithstandinlj 
any other provision of this chapter the department may not assess an 
administrative penalty against a home and community support services 
allency licensed under Section 142.006(d) or (e) that is certified and 
monitored by a state agency. 

(h) The agencies licensed under Sections 142.QQ6(d) and (e) are subject 
to sanctions or penalties by the state agency that certifies and monitors the 
servjces. and each state aaency shall inform the department wjthin five 
working days of any sanction or adverse action taken against a home and 
community support services allency licensed under Section 142.006(d) or (e) 
The department may take enforcement action under this chapter. except for 
the assessment of admjnistrative penalties. against a home and community 
support services agency licensed under Section 142.006(d) or (e). 

( 4) Renumber subsequent sections of the bill appropriately. 

Floor Amendment No. 1 on Third Reading 

Amend SB 1247 on third reading by striking Section 142.017, Health and 
Safety Code, as added by SECTION 5 of the bill (page 8, lines 21-25, through 
page 10, lines 1-9, house committee printing), and substituting the following: 

Sec. 142,017. ADMINISTRATIVE PENALTY (a) Tbe department 
may assess an administrative penalty aaainst a person who violates this 
chapter or a rule adopted under this chapter. 

(b) The penalty shall be not less than $100 or more than $1,000 for each 
violation. Each day of a violation that occurs pefore the day on which the 
person receives written notice of the violation from the department does not 
constitute a separate violation and shall be consjdered to be one violation. 
Each day of a continuins violation that occurs after the day on which the 
person receives written notice of the violation from the department 
constitutes a separate violation. 
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(c) The department by rule shall specify each violation for which an 
administrative penalty may be assessed. In determining which violations 
warrant penalties the department shall consider: 

(1) the seriousness of the violation. including the nature. 
circumstances. extent. and gravity of the violation and the hazard of the 
violation to the health or safety of clients: and 

(2) whether the affected home and community support services 
agency had identified the violation as a part of its internal quality assurance 
process and had made appropriate progress on correction. 

Id) The department by rule shall establish a schedule of appropriate and 
graduated penalties for each yjolation based on: 

(1) the seriousness of the violation including the nature. 
circumstances. extent and grayity of the yiolation and the hazard or safety 
of clients: 

(2) the history of previous violations: 
13) whether the affected home and community support services 

agency had identified the violation as a part of its internal quality assurance 
process and had made appropriate pro11ress on correction: 

(4) the amount necessary to deter future violations· 
(5) efforts made to correct the violation· and 
(6) any other matters that justice may require. 

(e) The department by rule shall provide the home and community 
support services agency with a reasonable period of time following the first 
day of a violation to correct the violation before assessing an administrative 
penalty if a plan of correction has been implemented. 

(!) An administrative penalty may not be assessed for minor violations 
unless those violations are of a continuing nature or are not corrected. 

(g) The department shall establish a system to ensure standard and 
consistent application of penalties regardless of the home and community 
support services aiency location. 

(h) All proceedings for the assessment of an administrative penalty 
under this chapter are subject to Chapter 2001. Government Code. 

(il The department may not assess an administratjye penalty a~ainst 
a state a~ency. 

Floor Amendment No. 2 on Third Reading 

Amend SB 1247 on third reading as follows: 
(1) In SECTION 6 of the bill, strike Subdivision (3) of amended 

Section 142.021, Health and Safety Code (page 16, lines 6-8, House 
Committee Printing), and substitute the following: 

"(3) [pe1fo1ms dttties as a qualified dialysis technician within the 
scope attthotil!cd bJ bolud 1ttles,]'1 • 

(2) In SECTION 6 of the bill, in Subdivision (4) of amended 
Section 142.021, Health and Safety Code (page 16, line 9, House Committee 
Printing), strike "(4)" and substitute "[t'I?]''. 

(3) In SECTION 6 of the bill, in Subdivision (5) of amended 
Section 142.021, Health and Safety Code (page 16, line 14, House 
Committee Printing), strike "(5)" and substitute "ill (ffl]''. 

The amendments were read. 
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On motion of Senator Madia, the Senate concurred in the House 
amendments to SB 1247 by a viva voce vote. 

SENATE BILL 1810 WITH HOUSE AMENDMENT 

Senator Barrientos called SB 1810 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Floor Amendment No. 1 

Amend SB 1810, House committee report, as follows: 
(1) On page 1, line 23, strike "employ" and substitute "designate". 
(2) On page 2, line 4, strike "appropriations from the legislature 

and other". 
(3) On page 3, strike lines 3 through 5. 
(4) On page 9, line 26, insert "better use of federal" between "for" 

and "funding". 

The amendment was read. 

On motion of Senator Barrientos, the Senate concurred in the House 
amendment to SB 1810 by a viva voce vote. 

SENATE BILL 162 WITH HOUSE AMENDMENTS 

Senator Barrientos called SB 162 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Floor Amendment No. 1 

Amend SB 162 as follows: 
(1) Add a new article to the bill, appropriately numbered, to read 

as follows: 
ARTICLE . COMPOSITION OF 

THE TEXAS DIABETES COUNCIL 
SECTION _.01. Section 103.005, Health and Safety Code, is amended 

to read as follows: 
Sec. 103.005. TERMS. W Council members appointed by the ~oyernor 

serve for staggered six-year [fodl , • .,] terms, with the terms of t2.!!r [sh 
eitttett] members [and two agency teptesentati~cs] expiring February 1 of 
each odd-numbered year [and the tc1111s of six citi2eu n1e1nbc1s and tluee 
agent) 1cp1cscntsti11es cxpiting feb1ua1y 1 of each e .. e11 nun1bc1cd )tar]. 

(bl A council member appointed as a representative of an agency serves 
at the will of the appointing agency. 

SECTION __ .02. Section 103.00S(a), Health and Safety Code, is 
amended to read as follows: 

(a) The office of a member appointed by an agency becomes vacant when 
the person terminates employment with the agency or when the agency elects 
to replace the person as provided by Section 103.005. 
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SECTION _.03. (a) The Texas Diabetes Council is abolished on the 
effective date of this Act. As soon as possible after the effective date of this 
Act, the governor and each state agency listed in Section 103.002, as 
appropriate, shall appoint a new Texas Diabetes Council to accomplish the 
membership plan for the commission established by this Act. This subsection 
does not prohibit the governor or a state agency from appointing to the council 
a person serving on the council on the effective date of this Act. 

(b) In making appointments to the Texas Diabetes Council under 
Subsection (a) of this section, the governor shall appoint four members for 
terms expiring February 1, 1999, four members for terms expiring 
February 1, 2001, and four members for terms expiring February 1, 2003. 

(2) Renumber articles and sections of the bill appropriately. 

Floor Amendment No. 2 

Amend SB 162 as follows: 
On page 3, following line 25, add a new subsection "W" that 

incorporates this language, "Notwithstanding Section 172.014, Local 
Government Code, or any other law, this article applies to health and 
accident covera~e provided by a risk pool created under Chapter 172, 
Local Government Code.", and renumber the lines of the subsequent 
text accordingly. 

The amendments were read. 

On motion of Senator Barrientos, the Senate concurred in the House 
amendments to SB 162 by a viva voce vote. 

(President in Chair) 

SENATE BILL 670 WITH HOUSE AMENDMENT 

Senator Shapiro called SB 670 from the President's table for 
consideration of the House amendment to the bill. 

The President laid the bill and the House amendment before 
the Senate. 

Floor Amendment No. 1 

Amend SB 670 in SECTION 1 of the bill, in proposed 
Section 162.601(b), Family Code (House committee report page 1, 
line 16), by striking "must equal" and substituting "may not exceed". 

The amendment was read. 

On motion of Senator Shapiro, the Senate concurred in the House 
amendment to SB 670 by a viva voce vote. 

BILLS AND RESOLUTION SIGNED 

The President announced the signing of the following enrolled bills and 
resolution in the presence of the Senate after the captions had been read: 

SB 79, SB 95, SB 135, SB 143, SB 220, SB 310, SB 325, SB 333, SB 455, 
SB 474, SB 495, SB 502, SB 631, SB 672, SB 882, SB 1137, SB 1354, 
SB 1514, SB 1566, SB 1568, SB 1596, SB 1624, SB 1929, SJR 17 
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(Senator Shapiro in Chair) 

SENATE BILL 102 WITH HOUSE AMENDMENTS 

Senator Zaffirini called SB 102 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Floor Amendment No. 1 

Amend SB 102 as follows: 
(1) In Section 773.12l{b), Health and Safety Code, as added by 

SECTION 1 of the bill {page 1, lines 12 and 13, House committee printing), 
strike "received under Sections 541.425(b) and 522.029(e) Transportation 
Codc 0 and substitute "appropriated to the credit of the fund". 

{2) Strike SECTIONS 2, 3, 4, and 5 of the bill (page 5, line 7 through 
page 7, line 5, House Committee Printing), and substitute the 
following SECTIONS: 

SECTION 2. Section 771.071, Health and Safety Code, is amended by 
adding Subsection (g), to read as follows: 

(g) Notwithstanding any other law. revenue derived from the fees 
imposed under this section may be appropriated to the emergency medical 
services and trauma care system fund established by Section 773.121. The 
comptroller shall transfer funds appropriated in accordance with this section 
to the emergency medical services and trauma care system fund to be used 
only for the purposes described by Section 773.121 through 773.124. 

(3) Renumber subsequent sections of the bill appropriately. 

Floor Amendment No. 2 

Amend SB 102 as follows: 
{1) In Section 773.122(c), Health and Safety Code, as added by 

SECTION 1 of the bill (page 2, line 4, House committee printing), in the first 
sentence, between 11 1.Q....furul" and "the cost of", insert 11 in connection with an 
effort to provide coordination with the appropriate trauma support area.". 

(2) Following SECTION 4 of the bill (page 7, between lines 1 and 2, 
House Committee Printing), add the following new SECTION: 

SECTION 5. Not later than December 1, 2000, the Texas Department of 
Health shall submit to the lieutenant governor and the speaker of the house of 
representatives a report concerning the use of money under Section 773.122, 
Health and Safety Code, as added by this Act, and any recommended changes 
to law to ensure appropriate funding and coordination of services. 

(3) Renumber subsequent sections of the bill appropriately. 

The amendments were read. 

On motion of Senator Zaffirini, the Senate concurred in the House 
amendments to SB 102 by a viva voce vote. 

SENATE BILL SS WITH HOUSE AMENDMENTS 

Senator Zaffirini called SB SS from the President's table for 
consideration of the House amendments to the bill. 
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The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 55 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the regulation of the sale, distribution, and use of tobacco 
products; providing penalties. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
ARTICLE 1. DISTRIBUTION OF 

CIGARETTES OR TOBACCO PRODUCTS 
SECTION 1.01. Subchapter H, Chapter 161, Health and Safety Code, is 

amended to read as follows: 
SUBCHAPTER H. DISTRIBUTION [SAf::E) OF 

CIGARETTES OR TOBACCO PRODUCTS [TO MIPIORS) 
Sec. 161.081. DEFINITIONS. In this subchapter: 

(1) "Cj~arette" has the meaning assj~ned by Section 154.001. 
Tax Code. 

(2) "Permit holder" has the meaning assj~ned by Section 154.001 or 
155.001. Tax Code as applicable. 

(3) 11 Retail sale" means a transfer of possession from a retailer to 
a consumer in connection with a purchase. sale. or exchange for value of 
cigarettes or tobacco products. 

(4) "Retailer" has the meaning assigned by 
Section 154.001 or 155.001. Tax Code. as applicable. 

(5\ "Tobacco product" has the meaning assigned by Section 155.001. 
Tax Code. 

(6) 11 Wholesaler" has the meaning assigned by 
Section 154 001 or 155.001. Tax Code. as applicable. 

Sec. 161.082. SALE OF CIGARETTES OR TOBACCO PRODUCTS TO 
PERSONS YOUNGER THAN 18 YEARS OF AGE [MHWRS) PROHIBITED; 
PROOF OF AGE REQUIRED. (a) A person commits an offense if the 
person, with criminal nealiaence [as a co1111nc1 cial cntet p1 isc]: 

(1) sells, gives, or causes to be sold or given a cigarette or [ot!teT) 
tobacco product to someone who [the pct son knon:s] is younger than 18 years 
of age; or 

(2) sells, gives, or causes to be sold or given a cigarette or [ot!teT) 
tobacco product to another person who[, knoning that the person 1ceciving 
the ciga1cttc 01 other tabacco ptodttet] intends to deliver it to someone who is 
younger than 18 years of age. 

(b) If an offense under this section occurs in connection with a sale by an 
employee of the owner of a store in which cigarettes or tobacco products are 
sold at retail. the employee is criminally responsible for the offense and is 
subject to prosecution. 

(£} An offense under this section is a Class C misdemeanor. 
U!) [ftj) It is a defense to prosecution under Subsection lal(l) [!Im 

section) that the person to whom the cigarette or [ot!teT) tobacco product was 
sold or given presented to the defendant [Ml) apparently valid proof of [Teortt 
drivct':s license 01 an] identification~ 
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le) A proof of identification satisfies the requirements of Subsection (d) 
if it contains [ca1d, issued by the Dcpathncnt of Public Safety and containing] 
a physical description and photograph consistent with the 
person's appearance, purports [that pmp01tcd] to establish that the person li 
[\Vlt11] 18 years of age or older, and was issued by a governmental agency. The 
proof of identification may include a driver's license issued by this state or 
another state a passport. or an identification card issued by a state or the 
federal i{OVernment. 

Sec. 161.083. SALE OF CIGARETTES OR TOBACCO PRODUCTS TO 
PERSONS YOUNGER THAN 27 YEARS OF AGE. (a) Pursuant to federal 
regulation under 21 C.F.R. Section 897.14(b), a person may not sell. give, or 
cause to be sold or giyen a cigarette or tobacco product to someone who is 
younger than 27 years of age unless the person to whom the cigarette or 
tobacco product was sold or given presents an apparently ya!id proof 
of identification. 

(b) A retailer shall adequately supervise and train the retailer's agents 
and employees to preyent a violation of Subsection (a). 

(c) A proof of identification described by Sectjon 161 082(el satisfies 
the requirements of Subsection (a). 

(d) Notwithstanding any other provision of law. a violation of 
this section is not a violation of this subchaptcr for purposes of 
Section 154.1142 or 155.0592. Tax Code. 

Sec. 161 084 [161.082:]. WARNING NOTICE. (a) Each person who 
sells cigarettes or tobacco products at retail or by vending machine shall post 
a sign in a location that is conspicuous to all employees and customers and 
that is close to the place at which the cigarettes or tobacco products may 
be purchased. 

(b) The sign must include the statement: 
PURCHASING OR ATTEMPTING TO PURCHASE 
TOBACCO PRODUCTS BY A MINOR UNDER 18 YEARS 
OF AGE IS PROHIBITED BY LAW SALE OR 
PROVISION OF TOBACCO PRODUCTS TO A MINOR 
UNDER 18 YEARS OF AGE IS PROHIBITED BY LAW. 
UPON CONVICTION, A CLASS C MISDEMEANOR. 
INCLUDING A [MA>HMUM] FINE OF UP TO ~ 
[~] MAY BE IMPOSED. VIOLATIONS MAY BE 
REPORTED TO THE TEXAS COMPTROLLER'S OFFICE 
BY CALLING (insert toll-free telephone number). 

(c) The comptroller [bt:m'd] by rule shall determine the design and size of 
the sign. 

(d) The comptroller [depa1tme11t] on request shall provide the sign 
without charge to any person who sells cigarettes or tobacco [eiga1cttc] 
products. The comptroller [dcpailmcnt] may provide the sign without charge 
to [ ciga10ttc] distributors of cigarettes or tobacco products or wholesale 
dealers of cigarettes or tobacco [cigaiette] products in this state for 
distribution to persons who sell cigarettes or tobacco [eigaicttc] products. 
A distributor or wholesale dealer may not charge for distributing a sign under 
this subsection. 
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(e) A person commits an offense if the person intentionally fails to 
display a sign as prescribed by this section. An offense under this subsection 
is a Class C misdemeanor. 

Sec. 161.085. NOTIFICATION OF EMPLOYEES AND AGENTS. (a) 
Each permit holder shall notify each individual employed by that permit 
holder who is to be engaged in retail sales of cigarettes or tobacco products 
that state law: 

(1) prohibits the sale or distribution of cigarettes or tobacco products 
to any person who is vounger than 18 years of age as provided by 
Section 161.082 and that a violation of that section is a Class C 
misdemeanor: and 

(2) requires each person who sells cigarettes or tobacco products at 
retail or by vending machine to post a warning notice as provided by 
Section 161.084 requires each employee to ensure that the appropriate sign is 
always properly displayed while that employee js exercising the employee 1s 
duties and provides that an jntentionaJ violation of Section 161.084 is 
a Class C mjsdemeanor. 

(b) The notice required by Subsection (a) must be provided 
within 72 hours of the date an individual begins to engage in retail sales of 
tobacco products. The individual shall signify that the individual has 
received the notice required by Subsection (a) by signing a form stating that 
the law has been fully explained that the individual understands the law. and 
that the individual. as a condition of employment. agrees to comply with 
the law. 

(c) Each form signed by an individual under this section shall indicate 
the date of the signature and the current address and social security number of 
the individual. The permit holder shall retain the form signed by each 
indjvjdual employed as a retail sales clerk until the 60th day after the date the 
individual has left the employer's employ. 

(d) A permit holder required by this section to notify employees commits 
an offense if the permit holder fails. on demand of a peace officer or agent of 
the comptroller. to provide the notice prescribed by this section. An offense 
under this section is a Class C misdemeanor. 

(e) It is a defense to prosecution under Subsection Id) to show proof that 
the employee djd complete sign. and date the notice required by 
Subsection (a). Proof must be shown to the comptroller or an a~ent of the 
comptroller within 72 hours of the offense. 

Sec, 161.086. VENDOR ASSISTED SALES REQUIRED: VENDING 
MACHINES. (a) Except as proyided by Subsection (b). a retai!er or other 
person may not: 

(l) offer d~arettes or tobaceo products for sale in a manner that 
permits a customer direct access to the cisarettes or tobacco products; or 

(2) install or majntajn a vendini machine containin2 cigarettes or 
tobacco products. 

(bl Subsection (a) does not apply to a facility or business that is not open 
to persons younger than 18 years of aae at any time. 

(cl The comptroller or a peace officer may. with or without a warrant. 
seize seal or disable a vendini: machine installed or maintained in violation 
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of this section. Property seized under this subsectjon must be seized in 
accordance with. and is subject to forfeiture to the state in accordance with. 
Subchapter H Chapter 154. Tax Code and Subchapter E Chapter 155 
Tax Code 

ldl A person commits an offense if the person violates Subsection lal. 
An offense under this subsection is a Class C misdemeanor. 

Sec. 161.087. DISTRIBUTION OF CIGARETTES OR TOBACCO 
PRODUCTS. (a) A person may not distribute to persons younger 
than l 8 years of age: 

0) a free sample of a ci~arette or tobacco product: or 
(2) a coupon or other item that the recipient may use to receive 

a free or discounted cigarette or tobacco product or a sample cigarette or 
tobacco product. 

(b) Except as provided by Subsection (cl a permit holder may not accept 
or redeem offer to accept or redeem. or hire a person to accept or redeem 
a coupon or other item that the recipient may use to receive a free or 
discounted cigarette or tobacco product or a sample cigarette or tobacco 
product if the recipient is younger than 18 years of ue. A coupon or other 
item that a recipient may use to receive a free or discounted cigarette or 
tobacco product or a sample cigarette or tobacco product may not be 
redeemable throus-h mail or courjer deliyery. 

(c) Subsections (a)(2) and (b) do not apply to a transaction between 
permit holders unless the transaction is a retail sale. 

(d) A person commits an offense if the person yjolates this section An 
offense under this subsection is a Class C misdemeanor. 

Sec. 161 088. ENFORCEMENT: UNANNOUNCED INSPECTIONS. 
(al The comptroller shall enforce this subchapter jn partnership with county 
sheriffs and municjpal chiefs of police and with their cooperation and shall 
ensure the state's compliance with Section l 926 of the federal Public 
Health Service Act (42 U.S.C. Section 300x-26l and any implementing 
regulations adopted by the United States Department of Health and 
Human Services. Except as expressly authorized by Jaw, the comptroller may 
not adopt any rules governing the subiect matter of this subchapter or 
Subchapter K. N. or 0. 

(b) The comptroller may make block grants to counties and 
municipalities to be used by county sheriffs and municipal chiefs of police to 
enforce this subchapter in a manner that can reasonably be expected to reduce 
the extent to which ci2arettes and tobacco products are sold or distributed to 
persons who are younger than 18 years of age. At least annually random 
unannounced insnections shall be conducted at various locations where 
ciaarettes and tobacco products are sold or distributed to ensure compliance 
with this subchapter. The comptroller shall rely. to the fullest extent possible. 
on sheriffs or chiefs of police or their employees to enforce this subchapter 

(G) To facilitate the effective administration and enforcement of this 
subchapter, the comptroller may enter into interagency contracts with other 
state acencies and those agencies may assist the comptroller in the 
administration and enforcement of this subchapter. 
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ldl The use of a person youneer than 18 years of aee to act as a minor 
decoy to test compliance with this subchapter shall be conducted in a fashion 
that promotes fairness. A person may be enlisted by the comptroller to act as 
a minor decoy only if the followine requirements are met: 

(1) written parental consent is obtained for the use of a person 
youneer than 18 years of age to act as a minor decoy to test compliance with 
this subchapter: 

(2) at the time of the inspection. the minor decoy is younger 
than 17 years of aee: 

(3) the minor decoy has an appearance that would cause a reasonably 
prudent seller of cigarettes or tobacco products to request identification and 
proof of age: 

(4) the minor decoy carries ejther the minor 1s own identification 
showing the minor's correct date of birth or carries no identification. and 
a minor decoy who carries identificatjon presents it on request to any seller of 
ci~arettes or tobacco products· and 

(5l the minor decoy answers truthfully any questions about the 
minor's age. 

(e) The comptroller shall annually prepare for submission by the 
eovernor to the secretary of the United States Department of Health and 
Human Services the report required by Section 1926 of the federal Public 
Health Seryjce Act (42 U.S.C. Section 300x-26). 

Sec. 161.089. PREEMPTION OF LOCAL LAW. This subchapter does 
not meempt a local regulation of the sale. distribution. or use of ciearettes or 
tobacco products or affect the authority of a political subdivision to adopt or 
enforce an ordinance or requirement re!atina to the sale. distributjon or use of 
.Q.i:;arettes or tobacco products if the reguJation. ordinance or requirement: 

(1) is compatible with and equal to or more stringent than 
a requirement prescribed by this subchapter: or 

(2) relates to an issue that is not specifically addressed by this 
subchapter or Chapter 154 or 155. Tax Code. 

Sec 161.090. REPORTS OF YIOLATION. A local or state law 
enforcement agency or other governmental unit shall notify the comptroller. 
on the I 0th day of each month. or the first workjn~ day after that date. of any 
yiolatjon of this subchapter that occurred in the precedine month that the 
a2ency or unit detects. inyesti11ates. or prosecutes. 

ARTICLE 2. ADVERTISING OF 
CIGARETTES OR TOBACCO PRODUCTS 

SECTION 2.01. Subchapter K, Chapter 161, Health and Safety Code, is 
amended to read as follows: 

SUBCHAPTER K. PROHIBITION OF CERTAIN 
CIGARETTE OR TOBACCO PRODUCT ADVERTISING: FEE 

Sec. 161.121. DEFINITIONS. In this subchapter: 
(1) "Church" means a facility that is owned by a religious 

organization and that is used primarily for religious services. 
(2) "Ciearette" has the meanine assiened by Sectjon 154.001. 

Tax Code. 
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ill "School" means a private or public elementary or 
secondary school. 

(.4) [ffl] "Sign" means an outdoor medium, including a structure, 
display, light device, figure, painting, drawing, message, plaque, poster, or 
billboard, that is: 

(A) used to advertise or inform; and 
(B) visible from the main-traveled way of a street or highway. 

ill [t-47] "Tobacco product" has the meaning assigned by 
Section 155.001, Tax Code. 

Sec. 161.122. PROHIBITION RELATING TO CERTAIN SIGNS; 
EXCEPTIONS. (a) Except as provided by this section. a [It] sign containing 
an advertisement for cigarettes or tobacco products may not be located closer 
than 1.000 [560] feet to a church or school. 

(b) The measurement of the distance between the sign containing an 
advertisement for cigarettes or tobacco products and an institution listed in 
Subsection (a) is from the nearest property line of the institution to a point on 
a street or highway closest to the sign, along street lines and in direct lines 
across intersections. 

(c) This section does not apply to[' 
(tt')] a sign located on or in a facility owned or leased by 

a professional sports franchise or in a facility where professional sports 
events are held at least 10 times during a 12-month period[,,,. 

[(2) a eonttaet fot a eiga1ette 01 othc1 tobacco product ad~crtisczncnt 
cntc1cd into before Augu1't 26, 1991]. 

(d) In Subsection (c)(l), a "facility" includes a stadium, arena, or events 
center and any land or property owned or leased by the professional sports 
franchise that is connected to or immediately contiguous to the stadium, 
arena, or events center. 

(e) Subsection (a) does not apply to a sjgn containing an adyertisement 
for cigarettes or tobacco products that. before September 1. 1997. was located 
closer than 1.000 feet to a church or school but that was not located closer 
than 500 feet to the church or school. 

Sec. 161 123. ADYERTIS!NG FEE. la) A purchaser of advertising is 
liable for and shall remit to the comptroller a fee that is 10 percent of the 2ross 
sales price of any outdoor adyertising of cigarettes apd tobacco products in 
this state. 

(b) The comptroller shall collect the fee and deposit the money as 
provided in thjs section. 

(c) The liability for the payment of fees under this section may not be 
nullified by contract. 

(d) The comptroller shall establish by rule the periods for collection of 
the fees and the methods of payment and shall adopt other rules necessary to 
administer and enforce this section. 

(e) In this sectjon. 11 gross sales price" means the sum of· 
(1) production costs; 
(2) media cost: and 
(3) cost of safes or commissions paid to an a~ency or broker. 
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Sec. 161.124. USE OF ADYERTISING FEE. (al The comptroller shall 
deposit the fee collected under Sectjon 161.123 to a special account in the 
state treasury called the tobacco education and enforcement education fund. 

Cb) Money in the account may be appropriated only fqr administration 
and enforcement of tbjs section. enforcement of law relating to cigarettes and 
tobacco products. and an education advertising campaign relating to 
ci2arettes and tobacco products. 

Sec. 161.125. ADMINISTRATIVE PENALTY. (al The comptroller by 
order may impose an administrative penalty against a purchaser of advertising 
recrnired to comply with Section 161.123 who yiolates that section or a rule or 
order adopted under that section. 

(bl The penalty for a violation may be in an amount not to exceed $5 000. 
Each day a violation continues or occurs is a separate violation for purposes 
of imposing a penalty. 

(c) The amount of the penalty shall be based OQ' 

( 1) the amount of fees due and owing; 
(2) attempted concealment of misconduct by the person who 

committed the violation: 
(3) premeditated misconduct by the person who committed 

the violation: 
(4) intentional misconduct by the person who committed 

the violation: 
(5) the motive of the person who committed the violation; 
(6) prior misconduct of a similar or related nature by the person who 

committed the violatioD' 
(7) prior written warnings or written admonishments from any 

iovernment agency or official grading statutes or regulations pertainini to 
the misconduct: 

(8l violation by the person who committed the violation of an order 
of the comptroller; 

(9) lack of rehabilitative potential or likelihood for future 
misconduct of a similar nature: 

(10) releyant circumstances increasinv the seriousness of the 
misconduct: and 

(11) any other matter justice may require. 
(d) The comptroller shall prescribe the procedure by which the 

comptroller may impose an administrative penalty under this section. 
(el A proceeding under this section is subject to Chapter 2001. 

Government Code. 
(f) If the comptroller by order finds that a violation has occurred and 

imposes an administrative penalty. the comptroller shall give notice to the 
person of the comptroller's order. The notice must include a statement of the 
rights of the person to judicial review of the order. 

(g) If the purchaser of advertising does not pay the amount of the 
penalty the comptroller may refer the matter to the attorney eeneral for 
collectjon of the amount of the penalty. 

(h) A penalty collected under this section shall be deposited in the 
general revenue fund. 
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ARTICLE 3. YOUTH TOBACCO USE 
SECTION 3.01. Chapter 161, Health and Safety Code, is amended by 

adding Subchapters N and 0 to read as follows: 
SUBCHAPTER N TOBACCO USE BY MINORS 

Sec. 161.25 !. DEFINITIONS. In this subchapter: 
{ll "Ci1,rnrette" has the meanin~ assi~ned by Section 154.001. 

Tax Code. 
(2) "Tobacco product" has the meaning assigned by 

Section 155.001. Tax Code. 
Sec. 161.252. POSSESSION, PURCHASE, CONSUMPTION. OR 

RECEIPT OF CrGAREITES OR TOBACCO PRODUCTS BY MINORS 
PROHIBITED. (a) An individual who is younger than 18 years of age 
commits an offense if the individual: 

(1) possesses purchases. consumes or accepts a cigarette or tobacco 
product; or 

(2) falsely represents himself or herself to be 18 years of age or older 
by displaying proof of age that js false. fraudulent, or not actually proof of the 
individual's own age in order to obtain possession of. purchase. or receive 
a cigarette or tobacco product. 

(b) It is an exception to the application of this section that the individual 
younger than 18 years of age possessed the cigarette or tobacco product in the 
presence of: 

(ll an adult parent, a guardian, or a spouse of the individual: or 
(2) an employer of the individual if possession or receipt of the 

tobacco product is required in the performance of the employee's duties as 
an employee. 

(c) It js an exception to the application of this section that the individual 
younqer than 18 years of a~e js participating in an inspection or test of 
compliance jn accordance with Section 161.088. 

(d) An offense under this section is a Class C misdemeanor. 
Sec. 161.253. TOBACCO AWARENESS PROGRAM: COMMUNITY 

SERYICE. (al On conviction of an individual for an offense under 
Section 161.252. the court shall suspend execution of sentence and shall 
require the defendant to attend a tobacco awareness program approved by the 
comptroller. The court may require the parent or guardian of the defendant to 
attend the tobacco awareness program with the defendant. 

(b) On request. a tobacco awareness program may be taught in languages 
other than English. 

Cc) If the defendant resides in a rural area of this state or another area of 
this state in which access to a tobacco awareness program is not readily 
available the court shall requjre the defendant to perform eig:ht to 12 hours of 
tobacco-related community service instead of attending the tobacco 
awareness program. 

(d) The tobacco awareness program and the tobacco-related community 
service are remedial and are not punishment. 

(e) Not later than the 90th day after the date of a conviction under 
Section 1 61.252. the defendant shall present to the court in the manner 
required by the court. evidence of satisfactory completion of the tobacco 
awareness program or the tobacco-related community service. 
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Cf) On receipt of the evjdence required under Subsection le) the court 
shall execute the sentence but may reduce the fine imposed to not less than 
half the fine previously imposed by the court. 

Sec. 161.254. DRIVER'S LICENSE SUSPENSION OR DENIAL. Ca) If 
the defendant does not provide the evidence regujred under 
Section 16I.253(e) within the period specified by that subsection the court 
shall order the Department of Public Safety to suspend or deny jssuance of 
any driver's license or permit to the defendant. The order must specify the 
period of the suspension or denial. which may not exceed 180 days after the 
date of the order. 

(b) The Department of Public Safety shall send to the defendant notice of 
court action under Subsection (a) by certified mail. return receipt requested. 
The notice must include the date of the order and the reason for the order and 
must specify the period of the suspension or denial. 

Sec. 161.255, EXPUNGEMENT OF CONVICTION, An indiyjdual 
convicted of an offense under Section 161.252 may apply to the court to have 
the conviction expuneed. If the court finds that the jndividual satisfactorily 
completed the tobacco awareness proKram or tobacco~related community 
service ordered by the court the court shaU order the conviction and any 
complajnt. verdict. sentence. or other document relating to the offense to be 
expuneed from the individual's record and the conviction may not be shown or 
made known for any purpose. 

Sec. 161 .256. JURISDICTION OF COURTS. A justice court or 
municipal court may exercise jurisdiction over any matter in which a court 
under this subchapter may: 

(1) impose a requirement that a defendant attend a tobacco 
awareness program or perform tobacco-related community service: or 

(2) order the suspension or denja] of a driver's license or permjt. 
Sec. 161 257. APPLICATION OF OTHER LAW. Title 3. Family Code, 

does not apply to a proceedine under this subchapter. 
[Sections 161.258-161.300 reserved for expansion] 

SUBCHAPTER 0. PREVENTION OF TOBACCO USE BY MINORS 
Sec. 161.301. TOBACCO USE PUBLIC AWARENESS CAMPAIGN. 

(a) The comptroller shall develop and implement a public awareness 
campaign designed to reduce tobacco use by minors in this state. The 
campaign may use advertisements or similar media to provide educational 
information about tobacco use. 

(bl The comptroller may contract with another person to develop and 
implement the public awareness campaiin. except that the comptroller may 
not contract with any person or entity that is required to reiister with the 
Texas Ethics Commission under Chapter 305 Government Code. or any 
partner. employee employer relative. contractor consultant. or related 
entity of such a person or entity. 

ARTICLE 4. RELATED TAX CODE PROVISIONS 
SECTION 4.01. (a) Section 154.111, Tax Code, is amended by amending 

Subsection (b) and adding Subsection (g) to read as follows: 
(b) An application for a permit required by this chapter must be 

accompanied by a fee of: 
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(1) lli!l ($1-00) for a bonded agent's permit; 
(2) llill ($1-00) for a distributor's permit; 
(3) i2ill) ($56) for a wholesaler's permit; [mtd} 
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(4) $15 for each permit for a vehicle if the applicant is also 
applying for a permit as a bonded agent, distributor, or wholesaler or has 
received a current permit from the comptroller [1Ieasu1e1} under 
Sections 154.101and154.110; and 

(5) $180 for a retailer's permit. 
(g) Notwithstandin~ Subsection (b)(5). an application for a retaHer's 

permit issued or renewed before September 1, 1999, must be accompanied by 
a fee of $125. This subsection expires December 31, 1999. 

(b) Section 154.11 l(c), Tax Code, is repealed. 
SECTION 4.02. Section 154.121, Tax Code, is amended to read 

as follows: 
Sec. 154.121. REVENUE. (a) Except as provided by Subsection (b), 

revenue (Re•enue} from the sale of permits to distributors, wholesalers, and 
bonded agents is allocated in the same manner as other revenue allocated 
by Subchapter J. 

(b) Revenue from the sale of retailer's permits shall be deposited to the 
general revenue fund and may be appropriated only as provided by this 
section. The money may be appropriated first to ttie comptroller for 
administration of licensing of retailers under this chapter or Chapter 155. 

(c) If, after any appropriation is made under Subsection (b). revenue 
remains from the sale of retailer's permits. the remainini money may be 
appropriated to the comptroller for administration and enforcement of 
Subchapters H.K. and N, Chapter 161, Health and Safety Code. 

(d) If. after any appropriation is made under Subsections (b) and (c) 
revenue remains from the sale of retailer's permits the remaining money may 
be appropriated to the comptroller to administer the comptroller's 
responsibilities under Subchapter 0. Chapter 161. Health and Safety Code. 

SECTION 4.03. Subchapter D, Chapter 154, Tax Code, is amended by 
adding Section 154.1142 to read as follows: 

Sec. 154.1142 DISCIPLINARY ACTION FOR CERTAIN 
VIOLATIONS (a) A retailer is subject to disciplinary action as provided by 
this section if: 

0) an agent or employee of the retailer commits an offense under 
Subchapter H. Chapter 161 Health and Safety Code: and 

(2) the retailer. with criminal negligence failed to prevent the 
offense through adequate superyision and training of the a&ent or employee. 

(b) If the comptroller finds. after notice and hearing as provided by this 
subchapter that a permit holder has vjolated Subchapter Hor K, Chapter 161, 
Health and Safety Code. at a place of business for which a permit is issued the 
comptroller may suspend the permit for that place of business or 
administratively assess a fine as follows: 

(1) if the permit holder has not been found to have violated 
Subchapter Hor K, Chapter 161 Health and Safety Code, at that place of 
business during the precedine 12 months the comptroller may require the 
permit holder to pay a fine in an amount not to exceed $500; 
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(2) if the permit holder has been found to have violated Subchapter H 
or K. Chapter 161. Health and Safety Code. at that place of business once 
during the preceding 12 months. the comptroller may reqµire the permit 
holder to pay a fine in an amount not to exceed $750· and 

!3) if the permit holder has been foµnd to have violated Sub chapter H 
or K. Chapter 161. Health and Safety Code. at that place of business at least 
twice during the meceding 12 months. the comptroller may require the permit 
holder to pay a fine in an amoµnt not to exceed $1 000 or suspend the permit 
for that place of business for not more than three days 

(£) Except as provided by Section 154.1143. if the permit holder has 
been found to have violated Section 161.082(b). Health and Safety Code. on 
four or more previous and separate occasions at the same place of business 
dµring the preceding 12 months the comptroller shall revoke the permit. 

(d) A retailer whose permit has been revoked under this section may not 
apply for a retailer's permit for the same place of business before the 
expiration of six months after the effective date of the revocation. 

SECTION 4.04. Subchapter D, Chapter 154, Tax Code, is amended by 
adding Section 154.1143 to read as follows: 

Sec. 154.1143. ACTIONS OF EMPLOYEE. (a) For purposes of 
Subchapter H Chapter 161. Health and Safety Code. and the provisions of 
this code relating to the sale or delivery of ciearettes or tobacco products to 
a minor. the comptroller mav suspend a permit but may not revoke the permit 
under Section 154 l l 42!c) if the comptroller finds that: 

(1) the employer has not violated Section I 61.082(b) Health and 
Safety Code. more than seyen times at the place of business for which the 
permjt is issued in the 24-month period preceding the violation in question: 

(2) the employer requires its employees to attend 
a comptroller-approved seller training program: 

(3) the employee has actually attended a comptroller-approved seller 
training program: and 

( 4) the employer has not directly or indirectly encouraged the 
employee to violate the law. 

(bl The comptroller shall adopt mies or policies establishing the 
minimum requirements for approved seller training programs. On 
application. the comptroller shall approye seller training programs meeting 
the requirements that are sponsored privately or by public community 
colleaes. The conlptroller may charge an application fee in an amount 
necessary to defray the expense of processing the application, 

(c) The comptroller may approve under this seption a seller training 
program sponsored by a permit holder for the purpose of training its 
employees without regard to whether the employees are located at the same 
place of business. This sµbsection applies only to a permit holder who 
employs at least 100 persons at any one time during the permit year who sell 
cigarettes or tobacco products. 

SECTION 4.05. Section !54.504, Tax Code, is amended to read 
as follows: 

Sec. 154.504. POSSESSION OF QUANTITIES LESS THAN 
INDIVIDUAL PACKAGE. A person commits an offense and is subject to 
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a $100 fine if the person sells cigarettes in quantities less than an individual 
package containing at least 20 ci&arettes. 

SECTION 4.06. (a) Section 155.049, Tax Code, is amended by amending 
Subsection (b) and adding Subsection (g) to read as follows: 

(b) An application for a permit required by this chapter must be 
accompanied by a fee of: 

(1) S1!!l! [s-tae] for a bonded agent's permit; 
(2) $300 [StOOJ for a distributor's permit; 
(3) lil!Q [$5e] for a wholesaler's permit; [imd] 
(4) $15 for each permit for a vehicle if the applicant is also 

applying for a permit as a bonded agent, distributor, or wholesaler or has 
received a current permit from the comptroller [t1 ea•ttter] under 
Sections 155.041 and 155.048: and 

(5) $180 for a retailer's permit. 
(&) Notwithstandine Subsection (b)(5). an application for a retailer's 

permit issued or renewed before September 1, 1999 must be accompanied by 
a fee of $125. This subsection expires December 3L 1999. 

(b) Section 155.049(c), Tax Code, is repealed. 
SECTION 4.07. Section 155.058, Tax Code, is amended to read 

as follows: 
Sec. 155.058. REVENUE. (al Except as provided by Subsection (b) 

revenue [Rcocntte] from the sale of permits to distributors, wholesalers, and 
bonded agents is allocated in the same manner that other revenue is allocated 
by Subchapter H. 

(b) Revenue from the sale of retailer's permits shall be deposited to the 
general revenue fund and may be appropriated only as provided by this 
section. The money may be appropriated first to the comptro!Jer for 
administration of licensing of retailers under this chapter or Chapter 154. 

(cl If. after any appropriation is made under Subsection (b), revenue 
remains from the sale of retailer1s permits. the remaining money may be 
appropriated to the comptroller for administration and enforcement of 
Subchapters H K. and N. Chapter 161 Health and Safety Code. 

(d) If. after any appropriation is made under Subsections (b) and (G). 
revenue remains from the sale of retailer1s permjts. the remaining money may 
be appropriated to the comptroller to administer the comptroller1s 
responsibilities under Subchapter 0, Chapter 161, Health and Safety Code. 

SECTION 4.08. Subchapter C, Chapter 155, Tax Code, is amended by 
adding Section 155.0592 to read as follows: 

Sec. J 55.0592, DISCIPLINARY ACTION FOR CERTAIN 
VIOi A TIONS. (a\ A retailer is subject to disciplinary action as provided by 
this section if: 

(1) an agent or employee of the retailer commits an offense under 
Subchapter H, Chapter 161. Health and Safety Code: and 

(2) the retailer. with criminal negligence failed to prevent the 
offense through adeqpate supervision and training of the agent or employee. 

(b) If the comptroller finds. after notice and hearing as provided by this 
spbchapter. that a permit holder has violated Subchapter H or K Chapter 161. 
Health and Safety Code, at a place of business for which a permit is issued. the 
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comptroller may suspend the permit for that place of business or 
administratively assess a fine as follows: 

(1) if the permit holder has not been found to have violated 
Subchapter Hor K. Chapter 161. Health and Safety Code. at that place of 
business durini: the precedini: I 2 months. the comptroller may require the 
permit holder to pay a fine in an amount not to exceed $500: 

(2) if the permit holder has been found to have violated Subchapter H 
or K. Chapter 161. Health and Safety Code. at that place of business once 
during the precedina 12 months. the comptroller may require the permit 
holder to pay a fine jn an amount not to exceed $750: and 

13) if the permit holder has been found to have violated Subchapter H 
or K. Chapter 161. Health and Safety Code. at that place of business at least 
twice durjni the precedini 12 months. the comptroJler may rec;iuire the permit 
holder to pay a fine jn an amount not to exceed $1.000 or suspend the permit 
for that place of business for not more than three days. 

(c) Except as provided by Sectjon 155.0593. if the permit holder has 
been found to have violated Section 16 l.082()l). Health and Safety Code. on 
four or more previous and separate occasions at the same place of business 
during the precedina 12 months the comptroller shall revoke the permit. 

(d) A retailer whose permit has been revoked under this section may not 
apply for a retailer's permit for the same place of business before the 
expiration of six months after the effective date of the revocation. 

SECTION 4.09. Subchapter C, Chapter 155, Tax Code, is amended by 
adding Section 155.0593 to read as follows: 

Sec, 155.0593. ACTIONS OF EMPLOYEE, (a\ For purposes of 
Subchapter H. Chapter 161. Health and Safety Code and the provisions of 
this code reJatjni to the sale or delivery of ciiarettes or tobacco products to 
a minor. the comptroller may suspend a permit but may not revoke the permit 
under Section 155.0592 if the comptroller finds that: 

(1) the employer has not violated Section 161.082(b). Health and 
Safety Code. more than seven times at the place of business for which the 
permit is issued in the 24-month period preceding the violation in question: 

(2) the employer requires its employees to attend 
a comptroilerpapproved seller training program· 

(3) the employee has actually attended a comptroller-approved seller 
training proaram· and 

(4) the employer has not directly or indirectly encouraged the 
employee to violate the law. 

(b\ The comptroller shall adopt rules or policies establishing the 
minimum requirements for approved seller training prowrams. On 
application, the comptroller shall approve seller trainina programs meeting 
the requirements that are sponsored privately or by public community 
colleaes. The comptroller may charge an application fee in an amount 
necessary to defray the expense of processini: the application. 

(c) The comptroller may approve under this section a seller trainini: 
proi:ram sponsored by a permit holder for the purpose of training its 
employees without regard to whether the employees are located at the same 
place of business. This subsection applies only to a permit holder who 
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employs at least 100 persons at any one time during the permit year who sell 
cigarettes or tobacco products. 

ARTICLE 5. FEDERAL WAIVER; 
TRANSITION; EFFECTIVE DATE; EMERGENCY CLAUSE 

SECTION 5.01. (a) If, before the changes in law made by this Act to 
Subchapter H or K, Health and Safety Code, take effect, the comptroller 
determines that an exemption from federal preemption from the federal Food 
and Drug Administration is necessary for implementation, the comptroller 
shall request the exemption and may delay implementing the affected 
provision of law until the exemption is granted. 

(b) If a provision of law affected by a delay in implementation under 
Subsection (a) of this section contains a criminal penalty: 

(1) the comptroller shall publish in the Texas Register notice of: 
(A) the delay in implementation; and 
(B) the grant of an exemption from preemption requested under 

Subsection (a); and 
(2) the provision takes effect on the 90th day after the date that 

notice of the grant of an exemption is published under Paragraph (B) of 
Subdivision (1) of this subsection. 

SECTION 5.02. (a) Except as provided by Subsection (b) of this 
section, this Act takes effect September 1, 1997. 

(b) Sections 161.083, 161.085, and 161.086, Health and Safety Code, 
and Subchapter N, Chapter 161, Health and Safety Code, as added by this Act, 
take effect January 1, 1998. 

(c) The change in law made by this Act applies only to an offense 
committed on or after the effective date of this Act. For purposes of this 
subsection, an offense is committed before the effective date of this Act if any 
element of the offense occurs before that date. An offense committed before 
the effective date of this Act is governed by the law in effect when the offense 
was committed, and the former law is continued in effect for that purpose. 

(d) This Act applies to the sale or distribution of coupons, cigarettes, or 
tobacco products on or after the effective date of this Act. The sale or 
distribution of a coupon, cigarette, or tobacco product before the effective 
date of this Act is governed by the law in effect when the sale or distribution 
was made, and that law is continued in effect for that purpose. 

( e) The increase in the amount of a fee as provided by 
Section 154.111 or 155.049, Tax Code, as amended by this Act, takes effect 
for and is applicable to the permit years beginning on or after March 1, 1998, 
and June 1, 1998, as applicable. 

SECTION 5.03. Notwithstanding any other law, the implementation and 
execution of the programs established by the change in law made by this Act 

· are contingent on the availability of funds for those programs, as determined 
by the comptroller, from: 

(1) the permit fee imposed on retailers under Chapters 154 and 155, 
Tax Code, as amended by this Act; and 

(2) the fee on outdoor advertising of cigarette and tobacco products 
imposed under Subchapter K, Chapter 161, Health and Safety Code, as 
amended by this Act. 
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SECTION 5.04. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Floor Amendment No. 1 

Amend CSSB 55 in SECTION 1.01 of the bill, amended 
Section 161.087(b), Health and Safety Code (committee printing, page 7, 
line 16), by striking "that a recipient" and substituting "that such 
a recipient". 

Floor Amendment No. 2 

Amend CSSB 55 in SECTION 1 of the bill, in Subchapter H, 
Chapter 161, Health and Safety Code (page 10, between lines 9 and 10, House 
Committee Printing), by inserting the following: 

Sec. 161.0901. REPORT OF OFFICE OF SMOKING AND 
HEALTH. (a) Not later than January 5th of each odd-numbered year the 
Office of Smokin2 and Health of the department shall report to the 11overnor. 
lieutenant governor. and the speaker of the house of representatives on the 
status of smokine and the use of tobacco and tobacco products in this state. 

(b) The report must include. at a minimum: 
(1) a baseline of statistics and analysis re2ardin11 retail compliance 

with this subchapter. Subchapter K. and Chapters 154 and 155. Tax Code: 
(2) a baseline of statistics and analysis re11ardin11 il!e11al tobacco 

sales. includjn~: 
(A) sales to minors: 
(B) enforcement actions concerning minors· and 
(C) sources of citations: 

(3) tobacco controls and initiatjyes by the Office of Smokin11 and 
Health of the department. or any other state agency. includina an evaluation 
of the effectiveness of the controls and jnitjatives: 

( 4) the future 11oals and plans of the Office of Smoking and Health of 
the department to decrease the use of tobacco and tobacco products: 

(5) the educational programs of the Office of Smokin11 and Health of 
the department and the effectiyeness of those programs: and 

(6) the jncjdence of use of tobacco and tobacco products by 
regions in this state includine use of ciGarettes and tobacco products 
by ethnicity. 

Floor Amendment No. 4 

Amend CSSB 55 as follows: 
(1) In Section 161.301(a), Health and Safety Code, as added by 

SECTION 3.01 of the bill (page 18, line 3, House committee printing), strike 
"The comptroller" and substitute "The commjssioner of public health". 

(2) In Section 161.301, Health and Safety Code, as added by 
SECTION 3.01 of the bill (page 18, lines 7-13, House Committee Printing) 
strike Subsection (b) and substitute the following: 



WEDNESDAY, MAY 28, 1997 3365 

(b) The commissioner of public health may contract with another person 
to develop and implement the public awareness campaii:n. The contract shall 
be awarded on the basis of competitive bids. 

(c) A contract awarded under Subsection (b) may be awarded only to 
a business that has a proven background in advertising and public 
relations campaigns. 

(dl The commissioner of public health may not award a contract under 
Subsection (b) to: 

(!) a person or entity that is required to register with the Texas Ethics 
Commission under Chapter 305. Government Code; 

(2) any partner employee. employer. relative contractor. consultant 
or related entity of a person or entity described by Subdivjsjon (1): or 

(3) a person or entjty who has been hired to represent associations or 
other entities for the purpose of affecting the outcome of legislation agency 
rules. or other covernment policies through grassroots or media campaigns. 

(e) The persons or entities described by Subsection (d) are not eligible to 
receive the money or participate either directly or indirectly in the public 
awareness campaign. 

(3) In Section 154.12l(d), Tax Code, as added by SECTION 4.02 of 
the bill (page 19, lines 24-25, House committee printing), strike "!.Q....lfil 
comptroller to administer the comptroller's responsjbilitiesn and substitute 
11 to the Texas Department of Health to administer the commissioner of 
publjc health's responsibilities,,. 

(4) In Section 155.058(d), Tax Code, as added by SECTION 4.07 of 
the bill (page 24, lines 8-9, House committee printing), strike "to the 
comptroller to administer the comptroller's responsibilities" and substitute 
"to the Texas Department of Health to administer the commissioner of 
public health's responsibilities 11

• 

Amendment No. 5 

Amend CSSB 55 in Article 3 of the bill, in SECTION 3.01, as follows: 
(1) In proposed 161.252(d), Health and Safety Code (House committee 

printing, page 15, line 22), strike "a Class C misdemeanor" and substitute 
11 punishable by a fine not to exceed $250". 

(2) In proposed Section 161.253, Health and Safety Code (House 
committee printing, page 16, lines 18-21), strike Subsection (f) and substitute 
the following: 

<D On receipt of the evidence required under Subsection (e). the 
court shall: 

(1) if the defendant has been previously convicted of an offense 
under Section 161.252. execute the sentence. and at the discretion of the 
court. reduce the fine imposed to not less than half the fine oreviously 
imposed by the court: or 

(2) if the defendant has not been previously convicted of an offense 
under Section 161.252. discharge the defendant and dismiss the complaint or 
information against the defendant 

(g) If the court djscharnes the defendant under Subsection (f\(2). the 
defendant is released from all penalties and disabilities resulting from the 
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offense except that the defendant is considered to have been convicted of 
the offense if the defendant is subsequently convicted of an offense under 
Section 161.252 committed after the dismissal under Subsection (f)(2). 

Floor Amendment No. 6 

Amend CSSB 55 in Section 161.086, Health and Safety Code, as added 
by SECTION 1.01 of the bill, by striking Subsection (b) (page 6, lines 17-19, 
House committee printing), and substituting the following: 

(b) Subsection (a) does not apply to: 
(I) a facility or business that is not open to persons younger than 18 

years of age at any time: or 
(2) that part of a facility or business that is a humidor or other 

enclosure designed to store ciaars in a climate·controlled environment. 

Floor Amendment No. 1 on Third Reading 

Amend CSSB 55 on third reading as follows: 
(1) In SECTION 3.01 of the bill, in added Section 161.253(a), Health and 

Safety Code, strike "approved by the comptroller" and substitute "approved 
by the commissioner of public health". 

(2) In SECTION 4.02 of the bill, in amended Section 154.121, Tax Code, 
at the end of subsection (c), between "Health and Safety Code" and the period, 
insert ". and to the Texas Department of Health. for the administration and 
enforcement of Section 161.253, Health and Safety Code". 

(3) In SECTION 4.07 of the bill, in amended Section 155.058, Tax 
Code, at the end of Subsection (c), between "Health and Safety Code" and 
the period, insert ". and to the Texas Department of Health, for the 
administration and enforcement of Section 161.253, Health and 
Safety Code". 

Floor Amendment No. 2 on Third Reading 

Amend CSSB 55 on third reading as follows: 
(1) In Section 161.124(b), Health and Safety Code, as added by 

Section 2.01 of the bill (page 12, lines 25-26, House Committee Printing), 
strike 11 an education adyertising campaiin relatina to ciaarettes and tobacco 
products" and substitute "the education advertising campaian and arant 
program established under Subchapter 0 Chapter 161. Health and 
Safety Code". 

(2) Following Section 161.301, Health and Safety Code, as added by 
SECTION 3.01 of the bill (page 18, between lines 13 and 14, House 
Committee Printing), insert the following: 

Sec. 161.302. GRANT PROGRAM FOR YOUTH GROUPS. (a) The 
entity administering Section 161.301 shall also develop and implement 
a grant program to support youth groups that include as a part of the group's 
program components related to reduction of tobacco use by the 
group's members. 

Cb) 11 Youth KTOup" means a nonprofit or~anization that: 
Cl) is chartered as a national or statewide organization: 
(2) is organized and operated exclusively for youth recreational or 

educational purposes and that includes. as part of the eroup's program in 
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addition to the components described by Subsection (al. components 
relating to: 

IA) prevention of drug abuse: 
(B) character development· 
(C\ citizenship training· and 
(D) physical and mental fitness: 

(3) has been in existence for at least 10 years: and 
( 4) has a membership of which at least 65 percent is younger than 22 

years of a~e 
(3) In Section 154. 12l(d), Tax Code, as added by Section 4.02 of the bill 

(page 19, lines 25-26, House committee printing), strike "Subchapter 0, 
Chapter 161." and substitute "Section 161.301 ''. 

(4) In Section 154.121, Tax Code, as amended by Section 4.02 of the bill 
(page 19, between lines 26 and 27, House committee printing), insert a new 
Subsection (e) to read as follows: 

(e) If. after any appropriation is made under Subsections (b), (c) and (d). 
revenue remains from the sale of retailer's permits. the remaining money may 
be appropriated to the appropriate entity to administer that entity's 
responsibilities under Section 161.302. Health and Safety Code. 

(5) In Section 155.058(d), Tax Code, as added by Section 4.07 of the bill 
(page 24, lines 9-10, House committee printing strike "Subchapter 0. Chapter 
12.L" and substitute "Section 161.301.". 

(6) In Section 155.058, Tax Code, as amended by Section 4.07 of the bill 
(page 24, between lines 10 and 11, House committee printing), insert a new 
Subsection (e) to read as follows: 

(e) If. after any appropriation is made under Subsections (b) (c). and 
(d). revenue remains from the sale of retailer's permits the remainin3 
money may be appropriated to the appropriate entity to admjnjster that 
entity's responsibilities under Section 161.302 Health and Safety Code." 

The amendments were read. 

On motion of Senator Zaffirini, the Senate concurred in the House 
amendments to SB SS by a viva voce vote. 

(President in Chair) 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 190 ADOPTED 

Senator Zaffirini called from the President's table the Conference 
Committee Report on SB 190. The Conference Committee Report was read 
and was filed with the Senate on Monday, May 26, 1997. 

On motion of Senator Zaffirini, the Conference Committee Report was 
adopted by a viva voce vote. 

SENATE BILL 34 WITH HOUSE AMENDMENTS 

Senator Zaffirini called SB 34 from the President's table for 
consideration of the House amendments to the bill. 
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The President laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 34 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the parent-child relationship, suits affecting the parent-child 
relationship, and the protection of children. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 162.012(a), Family Code, is amended to read 

as follows: 
(a) The validity of an adoption order is not subject to attack after filx 

months after [the :!ltcond anniYc1sa1y of] the date the order was rendered. 
SECTION 2. Subchapter B, Chapter 201, Family Code, is amended by 

adding Section 201.1085 to read as follows: 
Sec. 201.1085. DISCRETIONARY APPOINTMENT OF MASTER FOR 

CHILD PROTECTION CASES. The presiding jud2e of an administrative 
judicial region may appoint a master for a court handling child protection 
cases if the court needs assistance in order to process the cases in 
a reasonable time. 

SECTION 3. Subchapter A, Chapter 262, Family Code, is amended by 
adding Section 262.008 to read as follows: 

Sec. 262.008. ABANDONED CHILDREN. (a) An authorized 
representative of the Department of Protective and Re~ulatory Services may 
assume the care. control. and custody of a child: 

(1) who is abandoned without identification or a means for 
identifying the child: and 

(2) whose identity cannot be ascertained by the exercise of 
reasonable diligence. 

(b) The department shall immediately file a suit to terminate the 
parent-child relationship of a child under Subsection (a). 

(c) A child for whom possession is assumed under this section need not 
be delivered to the court except on the order of the court. 

SECTION 4. Subsection (c), Section 262.201, Family Code, is amended 
to read as follows: 

(c) If the court finds sufficient evidence to satisfy a person of ordinary 
prudence and caution that there is a continuing danger to the physical health 
or safety of the child and for the child to remain in the home is contrary to the 
welfare of the child, the court shall; 

ill issue an appropriate temporary order under Chapter 105;..J!ill\ 
(2) inform each parent in open court that parental and custodial 

rights and duties may be subject to restriction or to termination unless the 
parent or parents are willing and able to provide the child with 
a safe environment. 

SECTION 5. Subchapter A, Chapter 263, Family Code, is amended by 
adding Section 263.006 to read as follows: 
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Sec. 263.006. WARNING TO PARENTS. At the status hearing under 
Subcbapter C and at each permanency bearing under Subchapter D held after 
the court bas rendered a temporary order appointing the department as 
temporary managing conservator. the court shall inform each parent in open 
court that parental and custodial rights and duties may be subject to restriction 
or to termination unless the parent or parents are willjn~ and able to provide 
the child with a safe environment. 

SECTION 6. Subchapter B, Chapter 263, Family Code, is amended by 
adding Section 263. 1015 to read as follows: 

Sec. 263.1015. SERVICE PLAN NOT REQUIRED. A service plan is 
not required under this subchapter in a suit brouv;ht by the department for the 
termination of the parent-child relatjonship for a child who bas been 
abandoned without jdentification and whose identity cannot be determined. 

SECTION 7. Section 263.201, Family Code, is amended to read 
as follows: 

Sec. 263.201. STATUS HEARING; TIME. Not later than the 60th day 
after the date the court renders a temporary order appointing the department 
as temporary managing conservator of a child [of a fttll adversa11 heating 
uade1 Chopte1 262], the court shall bold a status bearing to review the child's 
status and the permanency plan developed for the child. 

SECTION 8. The heading to Subcbapter D, Chapter 263, Family Code, 
is amended to read as follows: 

SUBCHAPTER D. PERMANENCY [REVIEW] HEARINGS 
SECTION 9. Subsections (a) and (b), Section 263.301, Family Code, are 

amended to read as follows: 
(a) Notice of a permanency [review] hearing shall be given as provided 

by Rule 21a, Texas Rules of Civil Procedure, to all persons entitled to notice 
of the bearing. 

(b) The following persons are entitled to at least 10 days' notice of 
a permanency hearing [to tc~icns & child's placcntcnt] and are entitled to 
present evidence and be beard at the hearing: 

(1) the department; 
(2) the foster parent or director of the group home or institution 

where the child is residing; 
(3) each parent of the child; 
( 4) the managing conservator or guardian of the child; [ ttmi] 
(5) an attorney ad !item appointed for the cbHd under Chapter 107: 
(6) a volunteer advocate appointed for the child under 

Chapter 107: and 
ill any other person or agency named by the court to have an interest 

in the chHd's welfare. 
SECTION 10. Section 263.302, Family Code, is amended to read 

as follows: 
Sec. 263.302. CHILD'S ATTENDANCE AT HEARING. The [eottrt moy 

dispense '' ith the attendance of the] child shaJl attend each permanency 
hearing unless the court specifically excuses the child's attendance. Failure 
by the child to attend a bcarin& does not affect the validity of an order 
rendered at the [st a plaec111cnt 1c1;icw] hearing. 
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SECTION 11. Subchapter D, Chapter 263, Family Code, is amended by 
adding Section 263.3025 to read as follows: 

Sec. 263.3025. PERMANENCY PLAN. Ca\ The department shall 
prepare a permanency plan for a child for whom the department has been 
appointed temporary manaeine conservator. The department shall 2ive 
a copy of the plan to each person entitled to notice under Section 263.301 (b) 
not later than the 10th day before the date of the child's first 
permanency hearine. 

(b) In addition to the requirements of the department rules governine 
permanency plannin~. the permanency plan must contain the information 
required to be included in a permanency proiiress report under 
Section 263.303. 

(cl The department shall modify the permanency plan for a child as 
required by the circumstances and needs of the child. 

SECTION 12. Section 263.303, Family Code, is amended to read 
as follows: 

Sec. 263.303. PERMANENCY PROGRESS [STATUS) REPORT. 
(a) Not later than the 10th day before the date set for each permanency 
hearing other than the first permanency (review] hearing, the department or 
other authorized agency shall file with the court and provide to each party. the 
child's attorney ad ljtem. and the child 1s volunteer advocate a permanency 
progress [stfttm) report unless the court orders a different period fur 
proyidini the report [or or dcr s that a r cpo1 t is not t cq t1i1 ed for 
a specific hctuing]. 

(b) The permanency proeress (st11tm) report must: 
(1) recommend that the suit be dismissed: or 
(2) recommend that the suit continue, and: 

(A) jdentjfy the date for dismissal of the suit under 
this chapter: 

(B\ provide: 
(i) the name of any person entitled to notice under 

Chapter 102 who has not been seryed· 
(ii) a description of the efforts by the department or 

another agency to locate and request service of citation: and 
(iii) a descriptjon of each parent's assistance in 

provjdini information necessary to locate an unserved party: 
£..Cl evaluate (all 1eltYant info1111atien1 concc1ning each of the 

guidelines ttndct this chaplet and] the parties' compliance with temporary 
orders and with the service plan; 

(D\ evaluate whether the child's placement in substitute care 
meets the chiJd 1s needs and recommend other plans or services to meet the 
child's special needs or circumstances: 

(E) describe the permanen£Y plan for the child and recommend 
actions necessary to ensure that a final order consistent with that permanency 
plan js rendered before the date for dismissal of the suit under this 
chapter: and 

(E) ((2) ICCOJllillCild OllC of the following actions. 
((1\) that the child be 1ctu1ned to the child's ho1nc and that the 

sail be disntisscd, 
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[(B) that the child be 1ctu1ned to the child's hotnc nith the 
dcpa1h11ent 02 other agency 1ctaining eonse1 ~atotsbip, 

[(C) that the child 1en1aia in sabstitttte catc fot a specified 
pc1iod and that the child's parents continue to 001k ton tud pro• iding the child 
~ith a safe cnviroarncnt, 

[(D) that the child ttrhain in substitute care fo1 a specified 
pe1iod and that te11ni11atio11 of pa1ental tights be sought under this code, 

[(E) that a child nho has 1esidcd in substitttte ea1c £01 at 
least 18 1no11ths be placed 01 1e1nai11 in pc1a1ancnt 01 long term substitute care 
because of the child's special needs 01 ci1ett1nstanccs, 01 

[(F) that other plans be tnade 01 otltct sttYiecs pro•idcd in 
aceo1dancc with the child's special needs or cilcu1nstances, a11d 

[ffl] with respect to a child 16 years of age or older, identify the 
services needed to assist the child in the transition to adult life. 

(c) A parent whose parental rights are the subject of a suit affecting the 
parent-child relationship, the attorney for that parent, or the child's attorney 
ad !item or guardian ad !item may file a response to the department's or other 
agency's report filed under Subsection (b ). A response must be filed not later 
than the third day before the date of the hearing. 

SECTION 13. Section 263.304, Family Code, is amended to read 
as follows: 

Sec. 263.304. INITIAL PERMANENCY [REVIEW] HEARING; TIME. 
Not later than the 180th day after the date the court renders a temporary order 
appointing the department as temporary managing conservator of a child [of 
the conclusion of the full advcts&t} heating undct Chaptet 262], the court 
shall hold a permanency hearing to review the status of, and permanency plan 
for,~ [a] child to ensure that a fjnal order consistent with that permanency 
plan is rendered before the date for dismissal of the suit under this chapter [itt 
substitute care in the cou1t 1s jurisdiction, including the titne fot the 
co1npletion of the plan and the projected date fot the achicvcrnent of the 
child'& pc11nanene) plan]. 

SECTION 14. Section 263.305, Family Code, is amended to read 
as follows: 

Sec. 263.305. SUBSEQUENT PERMANENCY (REVIEW] HEARINGS. 
A subsequent permanency hearing before entry of a final order [Sttb•eqttc11t 
review heatings] shall be held [not ea1lic1 than S 1/2 111onths and) not later 
than the 120th day [•e>Cll aooaths] after the date of the last permanency 
hearing in the suitJQ.r [unless, fot] good cause shown or on the court's own 
motion, the court may order more freQuent hearings [b' • pail,, 011 earlic1 
htllring is approved b) the cou1t]. 

SECTION 15. Section 263.306, Family Code, is amended to read 
as follows: 

Sec. 263.306. PERMANENCY [REVIEW] HEARINGS: PROCEDURE. 
At each permanency [review] hearing the court shall [dete1mine]: 

(1) identify [the idc111it, of) all persons or parties present at the 
hearing or those given notice but failing to appear; 

(2) review the efforts of the department or another agency jn: 
(A) attempting to locate all necessary persons: 
CB) requesting service of citation: and 
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CC) obtainin& the assistance of a parent jn proyidin~ 
information necessary to locate an absent parent· 

(3) return the child to the parent or parents if [ w hethe1] the child's 
parent or parents are willing and able to provide the child with a safe 
environment and the return of the child is jn the child 1s best jnterest; 

(4) place the child with a person or entity, other than a parent. 
entitled to service under Chapter 102 if the person or entity js wi!Hng and able 
to provide the child with a safe environment and the return of the child is in 
the child's best interest· 

(5) evaluate the department's efforts to identify relatives who could 
proyjde the child with a safe environment. if the child is not returned to 
a parent or another person or entity entitled to service under Chapter 102: 

(6) evaluate the parties' compHance wjth temporary orders 
.im_Q [(3) the extent to nhich the child's patents have taken the necessary 
actions or 1csponsibilitics toward achie•ing the plan goal dtt1ing the period of 
the &ct •ice plan and the extent to which the dcparhnent 01 othct autho1ized 
agent) has provided assistance to the pa1ents as ptovidcd in] the service plan; 

(7) determine [f41] whether~ 
(A) the child continues to need substitute care~ 
(fil [and "hether] the child's current placement is appropriate 

for meeting the child's needs; l!ill! 
(C) other plans or services are needed to meet the child's 

special needs or circumstances: 
(8) if the child js placed in institutional care. determine whether 

efforts have been made to ensure placement of the child in the least restrictive 
environment consistent with the best interest and special needs of the child: 

(9) if the child is 16 years of aee or older, order services that are 
needed to assist the chjld in making the transition from substitute care to 
independent livina if the services are available in the community: 

(10) determine plans. services and further temporary orders 
necessary to ensure that a final order is rendered before the date for dismissal 
of the suit under this chapter: and 

(11) determine the date for dismissal of the suit under this chapter 
and give notice in open court to all parties of: 

(A) the dismissal date; 
fB) the date of the next permanency hearine· and 
(C) the date the suit is set for trial. 

[(5) a date £01 achieving the child's pcrrnanency plan, 
[(6) if the child has been in s11bstitute care fo1 not less 

than 18 months, the future 5talus of the child and the apptopriateness of the 
date by which the child DIA) 1cttnn hontc and whcthet to 1e11dc1 ftuther 
appt opt iatc or det s, 

[(7) if the child is in substitute ea1e outside the state, whether the 
ottt of state plaeen1ent continbes to be apptopriate and in the best inte1est of 
the child, 

[(8) nhethet the child's rnnents are nilling and able to provide the 
child with a safe cnvhournent nithout the assistance of a sci •ice plan and, if 
so, 1etu1n the child to the patents, 
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((9) whethc1 the child's pa1ents a1e nilling and able to ptovidc the 
child n ith a safe en" irontnent n ith the assistance of a service plan and, if so, 
1cttt111 the child or continue the placcn1cnt of the child in the child's hontc 
undct the depathncnt'5 01 other agc:ttcy's supct 1dsio:rt, 

[(10) n:bcthct the child's pa1ents tttc p1esc11tly unnilling or unable to 
provide the child with a safe cnvito11111cat, cwcn with the assistance of 
a sc1¥iec plan, and, if so, 01dc1 the child to 1c1nain undct the deptutn1ent\, 01 
othet agentj's 1nanaging consct vatorship fut a petiod of thnc specified by 
the COUI t, 

[(11) n:hetl1e1 a long tc11n substitute eatc placc1ncnt is in the child's 
best intetcst because of the child's special needs 01 chcu111stttnces and, if so, 
begin a long te1n1 substitute cttzc plttccn1cnt and if the child is placed in 
institutional cute, nhcther effozts ha,.c been 1rtadc to cnsuzc placc111ent of the 
child in the least rcsttictiwc cnviron1nent consistent nith the best iatc1cst and 
special needs of the child, 

[(12) nhcthet a child is 16 yea1s of age 01 older and, if so, 01de1 the 
set vices that ate needed to assist the child in 1naking the hansition ftotn 
substitute cate to independent living if the services ate available in 
the COiih'.l'tUllilj, 

[(13) nhcthet the child has been placed nith the depa1t1nent undet 
a volunta1y placentent ag1ee1nent and, if so, 01de1 that the dcpa1t111ent will 
institute ftnthet ptoeeedings 01 1ett1111 the child ta the pa1ents, 

((14) nhethc1 the depa1linent 01 autho1ized agency has custodj, 
ca1 e, and cont1ol of the child undet an affidavit of 1eli11quislnncat of pa1cntal 
1ights na1ning the depa1hnent n1anaging conse1vato1 and, if so, dhcct the 
depttthncnl 01 authotizcd agent) to institute fuzthcr ptoceed:ings, and 

[(15) whcthct patcntal zights to the child ha;;c been tcr1ninated and, 
if so, dctc1ntiac n hcthct the depa1 latent 01 authorized ngency n ill attetnpt to 
phtec the child fo1 adoption.] 

SECTION 16. Chapter 263, Family Code, is amended by adding 
Subchapters E and F to read as follows: 

SUBCHAPTER E. FINAL ORDER 
FOR CHILD UNDER DEPARTMENT CARE 

Sec. 263.401. DISMISSAL AFTER ONE YEAR; EXTENSION. 
Ca) Unless the court has rendered a final order or granted an extension under 
Subsection (b), on the first Monday after the first anniversary of the date the 
court rendered a temporary order appointing the department as temporary 
managing conservator, the court shall dismiss the suit affectin2 the 
parent-child relationship filed by the department that requests termination of 
the parent-child relationship or requests that the department be named 
conservator of the child. 

(b) On or before the time described by Subsection (a\ for the dismissal of 
the suit. the court may extend the court's jurisdiction of the suit for a period 
stated in the extension order. but not lon2er than 180 days after the time 
described by Subsection (a). if the court has continuing jurisdiction of the suit 
and the appointment of the department as temporary mana'iing conservator is 
in the best interest of the child. If the court grants an extension. the extension 
order must a)so: 
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(1) schedule the new date for dismissal of the suit· and 
(2) make further temporary orders for the safety and welfare of the 

child as necessary to avoid further delay jn resolving the suit. 
le) If the court grants an extension. the court shall render a final order or 

dismiss the suit on or before the date specified in the extension order and may 
not grant an additional extension. 

(d) For purposes of this section. a final order is an order that: 
(1) reqµires that a child be returned to the child's parent: 
(2) names a relative of the child or another person as the child's 

managing conservator 
(3) without terminating the parent-child relationship, appoints the 

department as the managing conservator of the child; or 
(4) terminates the parent-child relationship and appoints a relative of 

the child. another suitable person. or the department as managing conservator 
of the child. 

Sec. 263.402. RETURN OF CHILD TO PARENT OR PLACEMENT 
WITH RELATIVE. (a) Notwithstandini Section 263.401. the court may 
retain jurisdiction and not dismiss the suit or render a final order as required 
by that section if the court renders a temporary order that: 

(1) finds that retaining jurisdiction under this section is in the best 
interest of the child: 

(2) orders the department to return the child to the child's parent or to 
place the child with a relative of the child· 

(3) orders the department to continue to serye as temporary 
manaiing conseryator of the child: and 

(4) orders the depanment to monitor the child's placement to ensure 
that the child is jn a safe environment. 

(b) If the court renders an order under this section. the court shall: 
(1) include in the order specific findinis regardini the grounds for 

the order: and 
(2) schedule a new date. not later than the 180th day after the date the 

temporary order js rendered for dismissal of the suit. 
(c) If a child placed with a parent or relative under this section must be 

moved from that home by the department before the dismissal of the suit or the 
renderini of a final order the court shall. at the time of the moye schedule 
a new date for dismjssal of the suit. The new dismissal date may not be later 
than the original dismissal date established under Section 263.401 or 
the 180th day after the date the child is moved µnder this subsection, 
whichever date is later. 

(d) If the court renders an order under this section the court must include 
in the order specific findings regarding the grounds for the order. 

Sec. 263.403 FINAL ORDER APPOINTING DEPARTMENT AS 
MANAGING CONSERVATOR WITHOUT TERMINATING PARENTAL 
RIGHTS. (a) The court may render a final order appointing the department 
as mana~ing conservator of the child without terminatini the rights of the 
parent of the child if the court finds that: 

(1) appointment of a parent as managing conservator would not be in 
the best interest of the child because the appointment would significantly 
impair the child's physical health or emotional development· and 
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(2) it would not be in the best interest of the child to appoint 
a reJatiye of the child or another person as managin" conservator. 

(b) In determinin~ whether the department should be appointed as 
manaliling conservator of the child without terminating the rights of a parent 
of the child. the court shall take the following factors into consideration: 

(1) that the child wm reach 18 years of age in not less than 
three years: 

(2) that the child is 12 years of age or older and has expressed 
a strong desire against termination or being adopted: 

(3) that the child has special medical or behayjoral needs that make 
adoption of the child unlikely: and 

(4) the needs and desires of the child. 
[Sections 263.404-263.500 reserved for expansion] 

SUBCHAPTER F. PLACEMENT REVIEW HEARINGS 
Sec. 263.501. PLACEMENT REVIEW AFTER FINAL ORDER. (a) If 

the department has been named as a chi1d1s managing conservator in a final 
order that does not include termination of parental rights. the court shall 
conduct a placement review hearing at least once eyery six months until the 
child becomes an adult. 

(b) If the department has been named as a child's managing conseryator 
in a final order that terminates a parent's parental rights. the court shall 
conduct a placement review hearing at least once eyery six months until the 
date the child is adopted or the child becomes an adult. 

(c) Notice of a placement review hearing shall be given as provided by 
Rule 21 a Texas Rules of Civil Procedure. to each person entitled to notice of 
the hearing. 

Cd) The fol!owin~ are entitled to not less than 10 days' notice of 
a placement review hearing: 

(1) the department: 
(2) the foster parent or director of the group home or institution in 

which the child is residing: 
(3) each parent of the child: 
(4) each possessory conservator or guardian of the child: 
(5) the child's attorney ad !item and volunteer advocate. if the 

appointments were not dismissed in the final order· and 
(6) any other person or agency named by the court as having an 

interest in the child 1s welfare. 
(~) The court may dispense with the requirement that the child attend 

a placement reyiew hearing. 
Sec. 263.502 PLACEMENT REVIEW REPORT. (a) Not later than 

the 10th day before the date set for a placement review hearing. the 
department or other authorized a~ency shall file a placement review report 
with the court and provide a copy to each person entitled to notice under 
Section 263 501(d) 

(b) For good cause shown the court may order a different time for filing 
the placement review report or may order that a report is not required for 
a specific hearing 

(c) The placement review report must: 
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(1) eyaluate whether the child's current placement is appropriate for 
meetine the child's needs: 

(2,) evaluate whether efforts have been made to ensure placement of 
the child in the least restrictive environment consistent with the best jnterest 
and special needs of the child if the child is placed in institutional care: 

(3) identify the services that are needed to assist a child who is at 
least 16 years of aae in makina the transition from substitute care to 
ind~pendent livin2 if the services are available in the community: 

(4) identify other plans or services that are needed to meet the child's 
special needs or circumstances: and 

(5) describe the efforts of the department or authorized agency to 
place the child for adoption if parental ri2hts to the child have been 
terminated and the child is eligible for adoption. 

Sec. 263.503. PLACEMENT REVIEW HEARINGS· PROCEDURE. At 
each placement review hearina the court shall determjoe whether: 

(1) the child's current placement is appropriate for meetin~ the 
child's needs· 

(2) efforts haye been made to ensure placement of the child in the 
least restrictive environment consistent with the best interest and special 
needs of the child if the child is placed in institutional care: 

(3) the services that are needed to assist a child who is at 
least 16 years of a2e in makin2 the transition from substitute care to 
independent living are available in the community: 

( 4) other plans or services are needed to meet the child's special 
needs or circumstances: and 

(5l the department or authorized aaency has exercised due diliaence 
in attemptin2 to place the child for adoption if parental ri2hts to the chjld have 
been terminated and the child is eligible for adoption, 

SECTION 17. Section 264.009, Family Code, is amended to read 
as follows: 

Sec. 264.009. LEGAL REPRESENTATION OF DEPARTMENT. (a) ln 
[Except as ptovidcd by Sttbsection {b), in] any action under this code [title]~ 
the department shall be represented in court by (the]: 

(1) the county [p1osccutiug] attorney [who 1cp1escnts the state in 
c1hninnl cases in the disttict or cotuaty eoutt] of the county where the action 
is brought. unless the district attorney or criminal distrjct attorney elects to 
provide representation; or 

(2) if the case is one in which a conflict of interest or special 
cjrcumstances exist. an attorney employed by the department or who has 
contracted with the department under Subsection (cl to provide 
representation [attotne' general]. 

(b) In a county with a population of 2,800,000 or more, in an action under 
this~ (title], the department shall be represented in court by (the]: 

(1) l])s attorney who represents the state in civil cases in the district 
or county court of the county where the action is brought; or 

(2) if the case is one in which a conflict of interest or special 
circumstances exists. an attorney employed by the department or who has 
contracted with the department under Subsection (c) to provide 
representation [atto1ncy geneaal]. 
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(c) The department may contract with a county attorney a district 
attorney a criminal district attorney. the attorney e-eneral. or a private 
attorney to provide reimbursement from any ayailable state or federal funds 
of the costs of representing the department in an action under this code. 

SECTION 18. Subchapter B, Chapter 264, Family Code, is amended by 
adding Sections 264.111 and 264.112 to read as follows: 

Sec. 264.111. ADOPTION AND SUBSTITUTE INFORMATION. 
(al The department shall maintain in the department's central database 
information concernina children placed in the department 1s 
custody. including: 

(1) for each formal adgption of a chi!d in this state: 
(A) the length gf time between the date of the permanency plan 

decisign of adoption and the date of the actual placement of the chi!d with an 
adoptive family: 

(B) the length of time between the date of the placement of the 
child for adoption and the date a final order of adoption was rendered: 

(C) if the child returned to the department's custody after the 
date a final order of adoption was rendered for the child, the time between the 
date the final adoption order was rendered and the date the child returned tg 
the department's custody: and 

(D) for the adoptive family gf a child under Paragraph (C), 
whether the family used postadoption program services before the date the 
child returned to the department's custody: and 

(2) for each placement of a child in substitute care: 
(A) the level of care the child was determined to require: 
<B) whether the child was placed in an appropriate setting 

based on the level of care determined for the child· 
(C) the number of moves for the child in substitute care and the 

reasons for moving the chi!d: 
(D) the length of stay in substitute care for the child from the 

date gf initial placement to the date of approval of a permanency plan for 
the child· 

(E) the length of time between the date of approval of 
a permanency plan for the child and the date of achjeying the plan: 

(F) whether the child's permanency plan was long-term 
substitute care· 

(G) whether the child's achieved permanency plan was 
placement with an ag-propriate relative or another person other than a foster 
parent. havin~ standing: and 

(H) whether the chi!d was adopted by the child's foster parents. 
(b) Jn addition to the information required in Subsection (a). the 

department shall compile information on: 
(1) the number of families that used postadgption program services 

to assist in maintaininji adoptive placements: 
(2) the number of children returned to the department's custody after 

placement with an adoptive family but before a final adoption order 
was rendered: 
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13) the number of children returned to the department's custody after 
the date a final order of adoption was rendered for the child: 

14) the number of adoptive families who used postadoption program 
services before the date a child placed with the family returned to the 
department's custody: 

15) the percentage of children who were placed in an appropriate 
settjna based on the leyel of care determined for the child· 

(6) the percentage of children placed in a department foster home· 
(7) the percentage of children placed in a private 

child-placing agency: 
(8) the number of children whose permanency plan was long-term 

substitute care: 
(9) the number of children whose achieved permanency plan was 

placement with an appropriate relative or another person, other than a foster 
parent. haying standing: 

(10) the number of children adopted by the child's foster parents: and 
(11) the number of children whose achieved permanency plan was 

remoyal of the disabiljtjes of minority. 
(c) The department shall make the information maintained under this 

section other than information that is required by law to be confidentjal 
available to the pubHc by computer. 

Sec. 264 l l 2, REPORT ON CHILDREN IN SUBSTITUTE CARE. 
(a) The department shall report the status for children in substitute care to the 
Board of Protective and Regulatorv Seryjces at least opce every 12 months. 

(b) The report shall analyze the length of time each child has been in 
substitute care and the barriers to placing the child for adoption or returning 
the child to the child's parent or parents. 

SECTION 19. Subchapter C, Chapter 264, Family Code, is amended by 
adding Sections 264.206 and 264.207 to read as follows: 

Sec. 264.206. SEARCH FOR ADOPTIVE PARENTS. (a) The 
department shall begin its efforts to locate qualified persons to adopt a child. 
includjng persons registered wjth the adoptive parent registry under 
Subchapter B at the time the department's permanency plan for the child 
becomes the termination of the parent-child relationship and adoption of 
the child. 

(b) The department shall report to the court in which the department 
petitions for termination of the parent-child relationship on the child's 
adaptability and the department1s search for prospective adoptive parents for 
the child. including information relating to the department's efforts to work 
with licensed child-placing agencies. 

Sec. 264.207. DEPARTMENT PLANNING AND ACCOUNTABILITY. 
(a) The department shall adopt policies that provide for the improvement of 
the department's services for children and families. including policies that 
proyide for conductinQ" a home study within four months after the date an 
applicant is approved for an adoption and documenting the results of the home 
study within 30 days after the date the study is completed, The policies 
adopted under this section must: 
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(!) be designed io increase the accountability of the department to 
individuals who recejye services and to the public· and 

(2) assure consistency of services provided by the department in the 
different regions of the state. 

(b) To accomplish the goals stated in Subsection (a). the 
department shall; 

(I) establish time frames for the initial screening of families seeking 
to adopt children: 

(2) proyide for the eyaluation of the effectiveness of the 
department's management-level employees in expeditiously making permanent 
placements for children: 

(3) establish as feasible. comprehensive assessment services in 
varjous locations in the state to determine the needs of children and famiJies 
seryed by the department: 

( 4) emphasize and centralize the monitoring and promoting of the 
permanent placement of children receivine department services· 

(5) establish goals and performance measures jn the permanent 
placement of children-

(6) seek private licensed child-placing agencies to place a chjld in 
the department's managing conservatorship who has been avanable for 
permanent placement for more than 90 days: 

(7) provide information to private licensed child-placing agencies 
concerning chndren under Subdivision (6): 

(8) provide incentives for a private licensed child-placing agency 
that places a child as defined by Section 162.301, under Subdivision (6): 

(9) encourage foster parents to be approved by the department as 
both foster parents and adoptive parents: 

(10) address failures by the department's service regions jn making 
permanent placements for children in a reasonable time· and 

(11) require the department's seryice regions to participate in the 
Texas Adoption Resources Exchance. 

SECTION 20. Subsection (a), Section 264.603, Family Code, is 
amended to read as follows: 

(a) The attorney general shall contract with one statewide organization 
of individuals or groups of individuals who have expertise in the dynamics of 
child abuse and neglect and experience in operating volunteer advocate 
programs to provide training, technical assistance, and evaluation services for 
the benefit of local volunteer advocate programs. The contract shall require 
measurable goals and objectives for expanding local volunteer child adyocate 
programs to areas of the state in which those proirams do not exist. 

SECTION 21. Subchapter C, Chapter 72, Government Code, is amended 
by adding Section 72.028 to read as follows: 

Sec. 72.028. REPORT ON JUDICIAL EFFICIENCY IN CERTAIN 
FAMILY LAW CASES. (a) Not later than December 1 of each year the 
office shall prepare and submit a report on judicial efficiency in cases brought 
by the Department of Protective and Regulatory Services under Title 5, 
Family Code. to the governor. the lieutenant goyernor, the speaker of the 
house of representatives. and the chief justice of the supreme court. 
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(b) The reoort must cover a one-year period beginning September 1 of 
the precedin~ year and must include the following information about cases 
brought by the Department of Protective and Regulatory Services under 
Title 5. Family Code: 

(1) recommended docket management procedures and reporting 
requirements for the cases· 

(2) an assessment of the need for mandated judicial revjew of the 
cases at three-month intervals after the termination of parental ri~hts to 
monitor the adoption process: 

(3) the extent to which continuances are granted in the cases· 
(4) the promptness of hearings in the cases: 
(5) a list of courts that give priority to the cases· and 
(6) a list of all judges and associate judges jn this state who preside 

over the cases 
(cl The Department of Protective and Regulatory Services shall provide 

all necessary information in the department's possession that is required by 
the office in the preparation of the report. 

SECTION 22. Except as provided by Section 24 of this Act, this Act 
takes effect September 1, 1997. 

SECTION 23. The Office of Court Administration of the Texas Judicial 
System shall submit the first report under Section 72.028, Government Code, 
as added by Section 21 of this Act, not later than December 1, 1999. 

SECTION 24. (a) The change in law made by Sections 2-16 of this Act 
takes effect January 1, 1998. 

(b) Except as provided by Subsection (c) of this section, Sections 2-16 of 
this Act apply to a pending suit affecting the parent-child relationship 
regardless of whether the suit was commenced before, on, or after the 
effective date of this Act. 

(c) If the Department of Protective and Regulatory Services has been 
appointed temporary managing conservator of a child before the effective 
date of this Act, the court shall establish a date for dismissal of the suit not 
later than the second anniversary of the date of the next hearing conducted 
under Chapter 263, Family Code, unless the court has rendered a final order 
before the dismissal date. 

SECTION 25. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Floor Amendment No. 1 

Amend CSSB 34 as follows: 
In Section 16, page 14, strikes lines 17-19. 

Floor Amendment No. 2 

Amend CSSB 34 as follows: 
(1) In SECTION 16 of the bill, in proposed Subchapter E, Chapter 263, 

Family Code (committee printing, page 15, between lines 15 and 16), insert 
the following: 
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Sec. 263.404. COURT INFORMATION SYSTEM. The Office of Court 
Administratiog of the Texas Judicial System shall consult with the courts 
presiding oyer cases brought by the department for the protection of children 
to develop an information system to track compliance with the requirements 
of this subchaptcr for the timely disposition of those cases. 

(2) Strike SECTION 17 of the bill, amended Section 264.009, Family 
Code (committee printing, page 18, line 8, through page 19, line 9). 

(3) Strike SECTION 21 of the bill, proposed Section 72.028, 
Government Code (committee printing, page 24, line 26, through page 25, 
line 27). 

(4) In SECTION 22 of the bill (committee printing, page 26, line 1), 
strike "Except as provided by Section 24 of this Act," and substitute "Except 
as otherwise provided by this Act,". 

(5) Strike SECTION 23 of the bill (committee printing, page 26, 
lines 3-6). 

(6) In SECTION 24 of the bill, strike Subsection (c) (committee printing, 
page 26, lines 13-19), and substitute the following: 

(c) If the Department of Protective and Regulatory Services has been 
appo.inted temporary managing conservator of a child before January 1, 1998, 
the court shall at the first hearing conducted on or after that date under 
Chapter 263, Family Code, establish a date for dismissal of the suit not later 
than the second anniversary of the date of the hearing, unless the court has 
rendered a final order before the dismissal date. 

(7) Renumber the sections of the bill as appropriate. 

Floor Amendment No. 3 

Amend CSSB 34 as follows: 
(1) Insert a new Section 1 to read as follows and renumber the sections of 

the bill accordingly: 
SECTION 1. Subchapter C, Chapter 161, Family Code, is amended by 

adding Section 161.211 to read as follows: 
Sec. 161.211. DIRECT OR COLLATERAL ATTACK ON 

TERMINATION ORDER. (a) Notwithstandin~ Rule 329. Texas Rules of 
Civil Procedure the validity of an order terminating the parental rights of 
a person who has been personally served or who has executed an affidavit of 
relinqujshment of parental rights or an affidavit of waiyer of interest in a child 
or whose rights have been terminated under Section 161.002(b) is not subject 
to collateral or direct attack after the sixth month after the date the order 
was rendered. 

(b) The validity of an order terminating the parental rights of a person 
who is served hy citation by publication is not subject to collateral or direct 
attack after the sixth month after the date the order was rendered. 

(c) A direct or collateral attack on an order termjnatin~ parental riihts 
based on an unrevoked affidavit of relinquishment of parental rights or 
affidavit of waiver of interest in a child js limited to issues relating to fraud 
duress. or coercion in the execution of the affidayit. 

(2) In SECTION 1 of the bill, in amended Section 162.0I2(a), Family 
Code (committee printing, page 1, line 7), strike "The" and substitute 
"Notwithstanding Rule 329, Texas Rules of Civil Procedure. the ['fhe)". 

The amendments were read. 
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On motion of Senator Zaffirini, the Senate concurred in the House 
amendments to SB 34 by a viva voce vote. 

SENATE BILL 349 WITH HOUSE AMENDMENTS 

Senator Shapiro called SB 349 from the President's table for 
consideration of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Floor Amendment No. 1 

Amend SB 349 as follows: 
(1) Add the following appropriately numbered section: 
SECTION_. Subchapter B, Chapter 107, Family Code, is amended by 

adding Section 107.017 to read as follows: 
Sec. 107.017. IMMUNITY. lal An attorney ad !item appointed under 

this subchapter is not liable for civil damaies arising from a recommendation 
made or an opinion given in the capacity of attorney ad litem. 

(bl Subsection (a) does not apply to a recommendation or opinion that js: 
(ll wilfully wrongful: 
(2) given with conscious indifference or reckless disregard to the 

safety of another: 
(3) ~jven in bad faith or with malice: or 
(4) grossly negligent. 

(2) In SECTION 9 of the bill, in amended Section 264.607(a)(3)(A), 
Family Code (committee printing, page 8, line 21), between "information" 
and 11 to", insert "in writing". 

(3) In SECTION 9 of the bill, in amended Section 264.607(a)(3)(A), 
Family Code (committee printing, page 8, line 22), between "court" and 
"regarding", insert "and to counsel for the parties involved". 

(4) In SECTION 9 of the bill, in amended Section 264.607(a)(3)(D), 
Family Code (committee printing, page 9, line 3), between 11 reportsu and "to", 
insert nin writing 11

• 

(5) Renumber the sections of the bill appropriately. 

Floor Amendment No. 1 on Third Reading 

Amend SB 349 on third reading as follows: 
(1) Amend the new SECTION added by Floor Amendment No. 1, which 

added a new Section 107.017 to Subchapter B, Chapter 107, Family Code, by 
striking new Section 107.017 in its entirety. 

(2) Renumber the remaining sections appropriately. 

The amendments were read. 

On motion of Senator Shapiro, the Senate concurred in the House 
amendments to SB 349 by a viva voce vote. 

SENATE BILL 52 WITH HOUSE AMENDMENT 

Senator Shapiro called SB 52 from the President's table for 
consideration of the House amendment to the bill. 
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The President laid the bill and the House amendment before 
the Senate. 

Amendment No. 1 

Amend SB 52, in SECTION 1 of the bill, subsection (a), and 
SECTION 2 of the bill, subsection (a) and (b) by adding the words 
"Notwithstanding Rule 329. Texas Rules of Civil Procedure. the" and 
striking the word "The" before the word "validity". 

The amendment was read. 

On motion of Senator Shapiro, the Senate concurred in the House 
amendment to SB 52 by a viva voce vote. 

SENATE BILL 181 WITH HOUSE AMENDMENT 

Senator Shapiro called SB 181 from the President's table for 
consideration of the House amendment to· the bill. 

The President laid the bill and the House amendment before 
the Senate. 

Amendment 

Amend SB 181 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the parent-child relationship, suits affecting the parent-child 
relationship, ahd the protection of children. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subsection (c), Section 262.201, Family Code, is amended 

to read as follows: 
(c) If the court finds sufficient evidence to satisfy a person of ordinary 

prudence and caution that there is a continuing danger to the physical health 
or safety of the child and for the child to remain in the home is contrary to the 
welfare of the child, the court shall; 

(ll issue an appropriate temporary order under Chapter 105;.lli 
(2) inform each parent in open court that parental and custodial 

ri2hts and duties may be subject to restriction or to termination unless the 
parent or parents are willing and able to proyide the child wjth 
a safe enyjronment. 

SECTION 2. Subchapter A, Chapter 263, Family Code, is amended by 
adding Section 263.006 to read as follows: 

Sec. 263.006. WARNING TO PARENTS. At the status hearing under 
Subchapter C and at each permanency hearing under Subchapter D held after 
the court has rendered a temporary order appointing the department as 
temporary manaaini conseryator the court shall inform each parent in open 
court that parental and custodial rights and duties may be subject to restriction 
or to termination unless the parent or parents are willing and able to provide 
the child with a safe environment. 

SECTION 3. Section 263.201, Family Code, is amended to read 
as follows: 
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Sec. 263.201. STATUS HEARING; TIME. Not later than the 60th day 
after the date the court renders a temporary order appointing the department 
as temporary managing conservator of a child [of n full advc1sa1' heating 
undc1 Chapte1 26'.i':], the court shall hold a status hearing to review the child's 
status and the permanency plan developed for the child. 

SECTION 4. The heading to Subchapter D, Chapter 263, Family Code, 
is amended to read as follows: 

SUBCHAPTER D. PERMANENCY [REVIEW] HEARINGS 
SECTION 5. Subsections (a) and (b), Section 263.301, Family Code, are 

amended to read as follows: 
(a) Notice of a permanency [review] hearing shall be given as provided 

by Rule 2la, Texas Rules of Civil Procedure, to all persons entitled to notice 
of the hearing. 

(b) The following persons are entitled to at least 10 days' notice of 
a permanency hearing [to 1cvicn 4 child 1s placcrncnt] and are entitled to 
present evidence and be heard at the hearing: 

(!) the department; 
(2) the foster parent or director of the group home or institution 

where the child is residing; 
(3) each parent of the child; 
(4) the managing conservator or guardian of the child; [and] 
(5) an attorney ad litem appointed for the child under Chapter 107; 
(6) a volunteer adyocate appointed for the child under 

Chapter 107: and 
(1) any other person or agency named by the court to have an interest 

in the child's welfare. · 
SECTION 6. Section 263.302, Family Code, is amended to read 

as follows: 
Sec. 263.302. CHILD'S ATTENDANCE AT HEARING. The [eouit mo, 

dispense nith the attendance of the] child shall attend each permanency 
bearini unless the court specifically excuses the child 1s attendance. Failure 
by the child to attend a hearing does not affect the validity of an order 
rendered at the [at a placerncnt 1c;;icw] hearing. 

SECTION 7. Subchapter D, Chapter 263, Family Code, is amended by 
adding Section 263.3025 to read as follows: 

Sec. 263.3025. PERMANENCY PLAN. (a) The department shall 
prepare a permanency plan for a child for whom the department has been 
appointed temporary managing conservator. The department shall give 
a copy of the plan to each person entitled to notice under Section 263.30Hb) 
not later than the 10th day before the date of the child's first 
permanency hearing, 

(b) In addition to the requirements of the department rules governing 
permanency planning. the permanency plan must contain the information 
required to be included in a permanency progress report under 
Section 263.303. 

(c) The department shall modify the permanency plan for a child as 
reguired by the cjrcumstances and needs of the child. 

SECTION 8. Section 263.303, Family Code, is amended to read 
as follows: 
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Sec. 263.303. PERMANENCY PROGRESS (S'fA'fUS) REPORT. 
(a) Not later than the 10th day before the date set for each permanency 
hearjn~ other than the first permanency [review] hearing, the department or 
other authorized agency shall file with the court and provide to each party. the 
child's attorney ad litem. and the child's volunteer advocate a permanency 
progress [mtm) report unless the court orders a different period ;[Qc 
providini the report [01 01dc1s that .a 1cpo1t is not 1cqbiJed fo1 
a !ptcifie hea1ing]. 

(b) The permanency progress [mtm) report must: 
(1) recommend that the snit be dismissed: or 
(2) recommend that the suit continue. and: 

(Al identify the date for dismissal of the suit under 
this chapter: 

(B) provide: 
(i) the name of any person entitled to notice under 

Chapter 102 who has not been served: 
(iil a description of the efforts by the department or 

another a2ency to locate and request service of citation: and 
(iii) a description of each parent's assistance in 

providing information necessary to locate an unserved party: 
a:J evaluate [all 1 clc v ant infot n1ation conec1 ning each of the 

guidelines unde1 this eltaplct and] the parties' compliance with temporary 
orders and with the service plan; 

(D) evaluate whether the child's placement in substitute care 
meets the child's needs and recommend other plans or seryices to meet the 
child's special needs or circumstances· 

(El describe the permanency plan for the child and recommend 
actions necessary to ensure that a final order consistent with that permanency 
plan js rendered before the date for dismissal of the suit under this 
chapter: and 

(El [(2) 1eco1nn1end one of the following netious. 
[(A) that the child be rctu1 ned to the child's borne and that the 

suit be dis111issed, 
[(B) thnt the child be 1ctu111cd to the child's hotne with the 

de pat t111c11t 01 othe1 agency 1etaining eons er v ato1 ship, 
[(€) that the child 1e111aiu in substitute catc fut a specified 

pet iod and that the child's pat cats continue to n 01 k tow a1 dpt O\ iding tltc child 
n ith a safe en Y itonn1cnt, 

[(D) that the child 1e1nain in substitute ca1c fut a specified 
pctiod and that tetmination of patcntal tights be sought undc1 this code, 

[(E) that a child who has 1csidcd in substitute care £01 at 
least 18 months be placed 01 1c111ain in per rnancnt 01 long tc11n substitute catc 
because of the child's special netd:5 01 chcu1nstancc:5, or 

[(F) that othct plans be made 01 othet set ;ices provided in 
acco1dance n ith the child1:~ special need:s 01 eitcurnstanees, and 

[ffl) with respect to a child 16 years of age or older, identify the 
services needed to assist the child in the transition to adult life. 
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(c) A parent whose parental rights are the subject of a suit affecting the 
parent-child relationship, the attorney for that parent, or the child's attorney 
ad !item or guardian ad litem may file a response to the department's or other 
agency's report filed under Subsection (b). A response must be filed not later 
than the third day before the date of the hearing. 

SECTION 9. Section 263.304, Family Code, is amended to read 
as follows: 

Sec. 263.304. INITIAL PERMANENCY [REVIEW] HEARING; TIME. 
Not later than the 180th day after the date the court renders a temporary order 
appointing the department as temporary manaeine conservator of a child [of 
the conclusion of the full adversary hea1ing uadct Chaptet 262), the court 
shall hold a permanency hearing to review the status of, and permanency plan 
for, lh.e. [a] child to ensure that a final order consistent with that permanency 
plan is rendered before the date for dismissal of the suit under this chapter [m 
sttbstitutc care in the eou1t's jtuisdiction, incl11ding the titne £01 the 
contplction of the plan and the projected date for the achicvcn1cnt of the 
child's pe1111ancncJ plan]. 

SECTION 10. Section 263.305, Family Code, is amended to read 
as follows: 

Sec. 263.305. SUBSEQUENT PERMANENCY [REVIEW] HEARINGS. 
A subsequent permanency hearing before entry of a final order [Sttbscqttcnt 
1cvico hctuings] shall be held [not ca1lie1 than S 1/2 n1onths and] not later 
than the l 20th day (sc>011 months] after the date of the last permanency 
hearing in the suit....£Qr [ttnlcss, fo1] good cause shown or on the court's own 
motion. the court may order more frequent hearings [by a l'llllJ, an cat lier 
hearing is appt o v ed by the co tut]. 

SECTION 11. Section 263.306, Family Code, is amended to read 
as follows: 

Sec. 263.306. PERMANENCY (REVIEW] HEARINGS: PROCEDURE. 
At each permanency [reriew] hearing the court shall (dctenniuc]: 

(1) identify [the identity of] all persons or parties present at the 
hearing or those given notice but failing to appear; 

(2) review the efforts of the department or another aeency in: 
CAl attemptine to locate all necessary persons: 
CB) requesting seryice of citation: and 
CC) obtainine the assistance of a parent jn providing 

information necessary to locate an absent parent: 
CJ) return the child to the parent or parents if ["hcthc1] the child's 

parent or parents are willing and able to provide the child with a safe 
environment and the return of the child is in the child's best interest; 

C4) place the child with a person or entity, other than a parent. 
entitled to service under Chapter l 02 if the person or entity is willing and able 
to proyide the child with a safe environment and the return of the child is in 
the child's best interest: 

(5) eyaluate the d~partment's efforts to identify relatiyes who could 
provide the child with a safe environment if the child is not returned to 
a parent or another person or entity entitled to service under Chapter 102; 
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(6) evaluate the parties' compliance with temporary orders 
ru!!! [(3) the extent to which the child's pa1 cnl3 J1a" e taken the neecssar, 
actions 01 rcsponsibilitic:! toward achieving the plan goal dtuing the petiod of 
the scr vice r>lttu and the extent to hhieh the depa1hnent 01 othc1 aathotizcd 
agene1 has provided assi3tanee to the pzucnts as ptouidcd in] the service plan; 

(7\ determine (~] whether; 
(A) the child continues to need substitute care; 
au [and .. bother) the child's current placement is appropriate 

for meeting the child's needs; l!lli! 
(C} other plans or services are needed to meet the child's 

special needs or circumstances: 
(8) if the child js placed in institutional care. determjne whether 

efforts have been made to ensure placement of the child jn the least restrictive 
environment consistent with the best interest and special needs of the child: 

(9\ if the child is 16 years of age or older. order seryices that are 
needed to assist the child in making the transition from substitute care to 
independent livin11 jf the services are avajlable in the community: 

(J 0) determine plans services, and further temporary orders 
necessary to ensure that a final order is rendered before the date for dismissal 
of the suit under this chapter: and 

(11} determine the date for dismissal of the suit under thjs chapter 
and give notice in open court to all parties of: 

(A) the dismissal date· 
(B) the date of the next permanency hearing: and 
(C} the date the suit is set for trial. 

[(S) a date £01 achieving the child's pc1n1ancney plan, 
[(6' if the child has been in sttbstitutc catc for not less 

than 18 rnonths, the futu1c status of the child and the appropriateness of the 
date by nhieh the child at&) 1etu111 hon1e and nhether to 1endc1 further 
apr>rop1 iate 01 dc1 s, 

[ (7, if the child is in substitute care outside the state, n hether the 
out of state placcn1ent continues to be approrniate and in the best interest of 
the child, 

[(B) ohethet the child's pa1ent3 ate nilling and able to provide the 
child with a sa:fe envitonntcnt without the assistance of a set Yice plan and, if 
so, return the child to the patents, 

[(9' whetltc1 the child's patents arc nilling and able to p1ovide the 
child 'l'vith a safe enYiro11111ent nith the assistance of a sc1vice plan and, if so, 
1ctu111 the child 01 contiliue the placetnent of the child in the child's hotnc 
undet the de pat ttneut's or vtl1c1 agcnc:3 's sttpc1 vision, 

[(10) uvltetltet the child's patents are ptesently unwilling 01 ttnablc to 
pt o v ide the child n ith a safe en v it ontncnt, even with the assistance of 
a set vice plan, and, if so, 01de1 the child to 1e1nain ttnde1 the depatltnent's 01 
othe1 ligeney's 111aiiaging consc1~ato1ship for a pctiod of thnc specified by 
the court, 

[(11) Nhethet a long term substitttte catc placement is in the child's 
best intetest beeattse of the child's special needs or citcn1nstanecs and, if so, 
begin a long tcrnt snbstittttc ca1e placement and if the child is placed in 
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institutional care, nhcthct efforts have been rnadc to ensure placc1ncnt of the 
child in the least rcstrieti¥e cnvi1on111cnt consistent nith the best inte1cst and 
special needs of the child, 

[(12) whctl1e1 a child is 16 years of age or oldet and, if so, 01dc1 the 
set vices that ate needed to assist the child in making the Lt ansition ft 0111 

sttbstitutc care to independent living if the 3Ct ¥ices arc available in 
the eornrnttnit) , 

((13) whether the child ha3 been placed with the depattrncut under 
a ;oluntary placen1ent ag1cc1ncnt and, if so, 01cic1 that the deparhneat nill 
institute further proceedings or rctttrn the child to the patents, 

[(14) ohcthcr the depathncnt 01 authorized agency has custody, 
care, and cont1ol of the child undc1 an affidavit of 1clinquisluncnt of rnncutal 
tights nanting the dcpathncnt tnanagiug consc1; atot and, if so, ditcct the 
depa1h11ent 01 autl101izcd agency to institute fu1thc1 ptoceedings, and 

[(15) whethe1 patcntal tights to tlte child ha~c been tc11ni11atcd and, 
if so, dcte1111it1e whether the depa1hnent or authotized agenc) will atte111pt to 
place the child fot adoption.] 

SECTION 12. Chapter 263, Family Code, is amended by adding 
Subchapters E and F to read as follows: 

SUBCHAPTER E. FINAL ORDER FOR 
CHILD UNDER DEPARTMENT CARE 

Sec. 263.401. DISMISSAL AFTER ONE YEAR: EXTENSION. 
(a) Unless the court has rendered a final order or granted an extension under 
Subsection (b). on the first Monday after the first anniversary of the date the 
court rendered a temporary order appointing the department as temporary 
managing conseryator. the court shall dismiss the suit affecting the 
parent-child relationshio filed by the department that reqµests termination of 
the parent-child relationship or requests that the department be named 
conservator of the child. 

(b) On or before the time described by Subsection (a) for the dismissal of 
the suit. the court may extend the court's jurisdiction of the suit for a period 
stated in the extension order, but not longer than 180 days after the time 
described by Subsectjon (a) if the court has continuing jurisdiction of the suit 
and the appointment of the department as temporary managing conservator is 
in the best inlerest of the child. If the coµrt grants an extension. the extension 
order must also: 

(1) schedule the new date for dismissal of the suit: and 
(2) make further temporary orders for the safety and welfare of the 

child as necessary to avoid further delay in resolving the suit. 
(c) If the court grants an extension the court shall render a final order or 

dismiss the suit on or before the date specified in the extension order and may 
not 2rant an additional extension. 

(d) For purooses of this section, a final order js an order that: 
(1) requires that a child be returned to the child's parent; 
(2) names a relative of the child or another person as the child's 

managing conservator· 
(3) withoµt terminating the parent-child relationship. appoints the 

department as the managing conservator of the child: or 
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(4) terminates the parent-child relationship and appoints a relative of 
the child another suitable person. or the department as managing conseryator 
of the chnd. 

Sec. 263.402. RETURN OF CHILD TO PARENT OR PLACEMENT 
WITH RELATIYE. fa) Notwithstanding Section 263.401. the court may 
retain jurisdiction and not dismiss the suit or render a final order as required 
by that section if the court renders a temporary order that: 

(1) finds that retaining jurisdiction under this section is in the best 
interest of the child: 

(2) orders the department to return the child to the child's parent or to 
place the child with a relative of the child: 

(3) orders the department to continue to serve as temporary 
managing conservator of the child: and 

(4) orders the department to monitor the child's placement to ensure 
that the child is in a safe environment. 

(b) If the court renders an order under this section, the court shall: 
(1) include in the order specific findings regarding the grounds for 

the order and 
(2) schedule a new date not later than the ! 80th day after the date the 

temporary order is rendered for dismissal of the suit. 
(c) If a child placed with a parent or relative under this section must )le 

moved from that home by the department before the dismissal of the suit or the 
rendering of a final order the court shall at the time of the move. schedule 
a new date for dismissal of the suit. The new dismissal date mav not be later 
than the original dismissal date established under Section 263.401 or 
the ! 80th day after the date the child is moved under this su)lsection. 
whicheyer date is later. 

(d) If the court renders ag order under this section. the court must include 
jn the order specific findings regarding the grounds for the order. 

Sec. 263.403. FINAL ORDER APPOINTING DEPARTMENT AS 
MANAGING CONSERVATOR WITHOUT TERMINATING PARENTAL 
RIGHTS. (a) The court may render a final order appointing the department 
as managing conservator of the child without terminating the rights of the 
parent of the child jf the court finds that: . 

(1) appointment of a parent as managing conservator would not be in 
the best interest of the child )lecause the appointment would significantly 
impair the child's physical health or emotional deyelopment: and 

(2) it would not be in the best interest of the child to appoint 
a relatiye of the child or another person as manaaing conservator 

(b) In determining whether the department should be appointed as 
managing conseryator of the child without terminating the rights of a parent 
of the child, the court shall take the following factors into consideration: 

(1) that the child wm reach 18 years of age in not less than 
three years· 

(2) that the child js 12 years of age or older and has expressed 
a strone desire against termination or beine adopted: 

{3) that the child has special medical or behavioral needs that make 
adoption of the child unlikely: and 

(4) the needs and desires of the child. 
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[Sections 263.404-263.500 reserved for expansjon) 
SUBCHAPTER F. PLACEMENT REVIEW HEARINGS 

Sec. 263 501. PLACEMENT REVIEW AFTER FINAL ORDER. (a) If 
the department has been named as a child's managing conservator in a final 
order that does not include termination of parental rights. the court shall 
conduct a placement reyiew hearing at least once every six months until the 
child becomes an adult. 

(!J) If the department bas been named as a child's mana~in2 conservator 
in a final order that terminates a parent's parental rights the court shall 
conduct a placement reyiew hearing at least once every six months until the 
date the child is adopted or the child becomes an adult. 

(c) Notice of a placement review hearing shall be given as provided by 
Rule 21 a Texas Rules of Cjyil Procedure. to each person entitled to notice of 
the bearin~. 

(g) The followin2 are entitled to not less than 10 gays' notice of 
a placement review hearing: 

Cl) the department: 
(2) the foster parent or director of the group home or institution in 

which the child is residing; 
(3) each parent of the chi!g· 
(4) each possessory conservator or guardian of the child· 
CS) the child's attorney ad !item and volunteer advocate. if the 

appointments were not dismissed in the final order: and 
(6) any other person or agency named by the court as having an 

interest in the child's welfare. 
(e) The court may dispense with the requirement that the child attend 

a placement review hearing. 
Sec. 263.502. PLACEMENT REVIEW REPORT. Ca) Not later than 

the l 0th day before the date set for a placement revjew hearin2. the 
department or other authorized agency shall file a placement review report 
with the court and provide a copy to each person entitled to notjce under 
Section 263.501 Cg). 

(b) For 2ood cause shown the court may order a different time for filing 
the placement review report or may order that a report is not required for 
a specific hearini. 

(c) The placement reyjew report must: 
(ll evaluate whether the child's current placement is appropriate for 

meeting the child's needs; 
(2) evaluate whether efforts haye been made to ensure placement of 

the child in the least restrictive environment consistent with the best interest 
and special needs of the child if the cbjlg is placed in institutional care: 

(3) jgentify the services that are needed to assjst a child who is at 
least 16 years of a2e in makin2 the transition from substitute care to 
independent living if the services are available in the community; 

C4) identify other plans or services that are needed to meet the child's 
special needs or circumstances: and 

(5) describe the efforts of the department or authorized agency to 
place the child for adoption if parental rights to the child have been 
terminated and the child js eli2ible for adoption. 
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Sec. 263.503. PLACEMENT REYIEW HEARINGS· PROCEDURE. At 
each placement reyiew hearing. the court shall determine whether: 

(I\ the child's current placement is appropriate for meeting the 
child's needs: 

(2) efforts have been made to ensure placement of the child in the 
]east restrictive environment consistent with the best interest and special 
needs of the child if the child is placed in institutional care: 

(3) the services that are needed to assist a child who is at 
least 16 years of aee in making the transition from substitute care to 
independent liying are available in the community: 

(4) other plans or services are needed to meet the child's special 
needs or circumstances: and 

(5) the department or authorized agency has exercised due diJieence 
in attemptin~ to place the child for adoption if parental rights to the child haye 
been terminated and the child is eliiib!e for adoption. 

SECTION 13. Sections 263.308 and 263.309, Family Code, are repealed. 
SECTION 14. (a) The change in law made by this Act takes effect 

January 1, 1998. 
(b) Except as provided by Subsection (c) of this section, this Act applies 

to a pending suit affecting the parent-child relationship regardless of whether 
the suit was commenced before, on, or after the effective date of this Act. 

(c) If the Department of Protective and Regulatory Services has been 
appointed temporary managing conservator of a child before January 1, 1998, 
the court shall at the first hearing conducted on or after that date under 
Chapter 263, Family Code, establish a date for dismissal of the suit not later 
than the second anniversary of the date of the hearing, unless the court has 
rendered a final order before the dismissal date. 

SECTION 15. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The amendment was read. 

On motion of Senator Shapiro, the Senate concurred in the House 
amendment to SB 181 by a viva voce vote. 

SENATE BILL 258 WITH HOUSE AMENDMENTS 

Senator Ellis called SB 258 from the President's table for consideration 
of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Floor Amendment No. 1 

Amend SB 258, in SECTION 1 of the bill, by striking proposed 
Section 2(b)(l), Article 21.53F, Insurance Code (Committee printing page 2, 
line 25 through page 3, line 6) and substituting the following: 



3392 SENME JOURNAL - REGULAR SESSION 

(1) a plan that provides coverage: 
(A) only for a specified disease or other limited benefit: 
(B) only for accidental death or dismemberment: 
(C) for wages or payments in lieu of wages for a period during 

which an employee is absent from work because of sickness or injury: 
(D) as a supplement to liability insurance: or 
(E) only for indemnity for hospital confinement: 

Floor Amendment No. 2 

Amend SB 258 as follows: 
On page 2, between lines 23 and 24, add a new subsection "ill" which 

incorporates this language, "Notwithstanding Section 172.014, Local 
Government Code. or any other law, this article applies to health and 
accident coverage provided by a risk pool created under Chapter 172 Local 
Government Code.", and renumber the subsequent lines accordingly. 

The amendments were read. 

Senator Ellis moved to concur in the House amendments to SB 258. 

The motion prevailed by the following vote: Yeas 31, Nays 0. 

SENATE BILL 211 WITH HOUSE AMENDMENTS 

Senator Ellis called SB 211 from the President's table for consideration 
of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 211 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the establishment and operation of the Texas child care fund. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subtitle B, Title 4, Labor Code, is amended by adding 

Chapter 308 to read as follows: 
CHAPTER 308. TEXAS CHILD CARE FUND 

Sec. 308.001. DEFINITION. In this chapter. "fund" means the Texas 
child care fund. 

Sec. 308 002. TEXAS CHILD CARE FUND. (a) The Texas child care 
fund is an account in the general revenue fund consistin2 of state 
appropriations and money donated to the state by local goyernments. 
businesses. nonprofit oraanizations or other persons for child care services. 

(b) Money in the fund shall be used to provide child care services in 
a manner that maximizes the state's entitlement to receive federal 
matching money. 

Sec. 308.Q03. ADMINISTRATION AND PROMOTION OF FUND. 
(a) The commission. with assistance from the advisory board appointed 
under Section 308.004. shall: 
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(1) administer the fund: 
(2) solicit donations to the fund from all appropriate sources. 

including local governments. businesses. and nonprofit organizations; 
(3\ distribute money in the fund to provide child care seryjces: and 
(4) ai:~ressjyely promote public awareness of the fund and the need 

for donations to provide adequate child care seryices in this state. 
(b) To encourage local child care planning and local participation in 

meetin~ matching requirements for state entitlement to federal child care 
funding. the commission shall use donated purchase agreements when 
appropriate 

(c) The commission shall ensure that a local i:overnment that donates 
money to the fund receives child care services in the geographical area served 
by the local government of a value at least equal to the amount of money 
donated by the local i:overnment. 

(d) The commissjon may adopt rules necessary for the administration 
and promotion of the fund. 

Sec. 308,004. ADVISORY BOARD. (a) The commission shall appoint 
a permanent advisory board to assist and monitor the commission in 
administerin~ and promotini: the fund. The advisory board shall include: 

(1) representatives from: 
(A) the commission: 
(Bl the office of the comptroller· 
(C) the Texas Department of Human Seryices: 
(D) the Department of Protectiye and Rei:ulatory Seryices: 
(E) businesses and business organizations: and 
(F) nonprofit organizations: and 

(2) at least one consumer of child care seryices. 
(bl The advisory board shall periodically evaluate the operation of the 

fund and make recommendations to the commission on the administration and 
promotion of the fund. 

(c) A member of the adyisory board serves at the will of the commission. 
(d) The advisory board js subject to Article 6252-33, Revised Statutes 

other than Section 8 of that article. 
(e) The advisory board is subject to Chapter 325. Government Code 

(Texas Sunset Act), Unless continued in existence as provided by 
that chapter, the advisory board js abolished and thjs sectjon expires 
September 1. 2003 

SECTION 2. Subchapter D, Chapter 301, Labor Code, is amended by 
adding Section 301.067 to read as follows: 

Sec. 301.067. CHILD CARE MARKET SURVEY: COMPENSATION 
RATE. (a) The commission shall ensure that a biennial suryey is conducted 
to determine the local market rates of child care services provided throughout 
the state. 

(bl Unless prohibited by federal Jaw or rei:ulations. a provider of child 
care services that is reimbursed under a program administered by the 
commission shall be reimbursed at a rate that is the lesser of the proyider's 
published rate to the general public or the 75th percentile of the local market 
rate in the provider 1s geo~raphic area. 
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SECTION 3. Section 301.067{b ), Labor Code, as added by this Act, does 
not apply to child care services provided under a contract entered into by 
a child care provider before the effective date of this Act. 

SECTION 4. The Texas Workforce Commission shall appoint the 
advisory board required by Section 308.004, Labor Code, as added by this 
Act, not later than October 1, 1997. 

SECTION 5. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. 1 

Amend CSSB 211 as follows: 
(1) In SECTION 2 of the bill, in proposed Section 301.067, Labor Code 

(House committee report, page 3, between lines 18 and 19), insert 
the following: 

{b) Local market rates in a geo~raphic area in whjch a substantial number 
of child care service providers charge a rate that is less than the actual cost of 
providjn~ service in that area may be adjusted to reflect the actual cost of 
providin~ service. 

(2) In SECTION 2 of the bill, in proposed Section 301.067(b ), Labor 
Code (House committee report, page 3, line 19), strike "(h)" and 
substitute "(..c.) 11

• 

(3) In SECTION 2 of the bill, in proposed Section 301.067(b), Labor 
Code (House committee report, page 3, line 23), between "rate" and "in", 
insert ". as adjusted under Subsection (bl if appropriate. 11

• 

(4) In SECTION 3 of the bill (House committee report, page 3, 
line 25), strike "Section 301.067(b)" and substitute "Section 301.067(c)". 

Floor Amendment No. 2 

Amend CSSB 211 by adding the following appropriately numbered 
section to the bill and renumbering subsequent sections of the 
bill accordingly: 

SECTION_. Subchapter D, Chapter 301, Labor Code, is amended by 
adding Section 301.068 to read as follows: 

Sec. 301.068. CHILD CARE ADMINISTRATION. la) The 
commission. or a local workforce development board that accepts child care 
funds from the commission shall contract with government organizations 
public nonprofit agencies. or community-based organizations as defined 
by 20 U.S.C. Section I 201a and its subsequent amendments, to administer the 
subsjdized child care program throuih the existjn~ uniform statewide 
brokered system. 

(b) An entity with whom the commission or a board contracts 
must demonstrate: 

{l) a yariety of social service experiences with the local client 
population: and 
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(2) experience in a federal and state funded system of child-care 
vendor management in this state child development. support seryices. and 
financial management. 

(c\ Not later than November 15. 1998. the commission shall submit 
a comprehensive report on local child care administration to the governor. 
lieutenant governor and the speaker of the house of representatives. The 
report shall include information on: 

(!) the performance of each child care administration contractor: 
(2) the success in each local workforce development area of 

integrating child care services into the workforce development system· and 
(3\ the readiness of each local workforce development board to 

procure contracts for child care administration. 
(d\ This section expires September 1. 1999. 

Floor Amendment No. 3 

Amend CSSB 211 by adding the following appropriately numbered 
sections and renumbering the existing sections of the bill accordingly: 

SECTION __ . Subchapter B, Chapter 403, Government Code, is 
amended by adding Section 403.026 to read as follows: 

Sec. 403.026 CHILD-CARE GUIDE: !NTERAGENCY WORK GROUP. 
(a) The comptroller shall develop and periodically update a statewide 

guide for child care designed to assist child-care consumers in makin& 
informed choices regarding ayailable child-care services and to provide 
useful information regarding the chj]d-care industry to child-care service 
providers. The guide must: 

(1) contain comprehensive and current information on: 
(A) chil~ care services. including consumer information on 

staff-child ratios. group sjzes level of training of staff and 
management hours of ayailahility. price information. and other relevant 
consumer information: 

CB) early childhood development and factors to consider in 
making informed child-care choices: 

(C) child care for children with disabilities: 
(D) training opportunities in the child-care profession: 
(E) child-care financin~ options: 
(F) technical assistance for child-care service providers: and 
(G) other releyant topics that wjll assist a child-care consumer 

in makjng informed child-care choices as dctermjned by the comptroller and 
the interagency work group created under Subsection (b): and 

(2) enable a child-care consumer to identify and assess each option 
available for meetins a child-care consumer's individual needs. 

(b) An intera2ency work 2roup is created to assist the comptroller in 
developing and updating the ~ujde. The work group is composed of 
representatives of: 

(1) the comptroller's office. appointed by the comptroller: 
(2) the Texas Workforce Commission. appointed by the executive 

director of that a~ency: 



3396 SENATE JOURNAL- REGULAR SESSION 

13) the Texas Department of Human Seryices. appointed by the 
commissioner of human services: 

(4) the Department of Protective and Regulatory Services. appointed 
by the executive director of that agency· 

(5) businesses and business organizations. appointed by the 
comptroller: 

(6) resource and referral agencies. appointed by the comptroller: 
(7) nonprofit organizations. appointed by the comptroller: 
(8) child-care consumers appointed by the comptroller: 
(9) child-care providers appointed by the comptroller· and 
(10) agencies or organizations that contract with the Texas 

Workforce Commission or a local workforce development board for the 
management of child care seryices. appointed by the Texas 
Workforce Commission. 

(c) A member of the work group serves at the will of the 
appointing agency. 

(d) The comptroller shall appoint a member of the work group to serve as 
presiding officer. and members of the work group shall elect any other 
necessary officers. 

(e) The work group shall meet at the call of the presiding officer. 
(D The appointing entity is responsible for the expenses of a member's 

service on the work group. A member of the work iroup receives no 
additional compensation for serying on the work group. 

(g) The work group is not subject to Article 6252-33. Revised Statutes. 
(h) The entities listed in Subsection (b) shall take all action necessary to 

assist the comptroller in developing and updating the guide. including 
providina staff with expertise jn information and referral seryjces and other 
necessary resources. but may not diminish services required to be provided by 
other law. 

(i) The comptroller shall make the guide available to the public in 
electronic format and through the Internet. 

SECTION __ . Not later than January 1, 1998, the comptroller of 
public accounts shall complete development of the child-care guide 
required by Section 403.026, Government Code, as added by this Act, and 
make the guide available in the manner required by that section. 

The amendments were read. 

Senator Ellis moved to concur in the House amendments to SB 211. 

The motion prevailed by the following vote: Yeas 31, Nays 0. 

SENATE BILL 266 WITH HOUSE AMENDMENTS 

Senator Ellis called SB 266 from the President's table for consideration 
of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Amendment No. 1 

Amend SB 266 as follows: 
(1) In SECTION 1 of the bill, in proposed Section 481.407, Government 
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Code (page 7, between Jines 14 and 15, Senate engrossed version), insert 
the following: 

"(e) When enrolling a loan in the program. a participating financial 
institution may specify an amount to be covered under the program that is less 
than the total amount of the loan." 

(2) In SECTION 1 of the bill, after the last sentence of proposed 
Section 481.408(b), Government Code (page 8, line 5, Senate engrossed 
version), insert: "The institutjon may recover from the borrower all or part 
of the amount the institution is required to pay under this subsection in 
any manner a~reed to by the jnstitutjon and borrower." 

Amendment No. 1 on Third Reading 

Amend SB 266 on third reading as follows: 
(1) On page 2, line 22, strike "special" and substitute "dedicated"; and 
(2) On page 2, line 22, strike "state treasury" and substitute "general 

revenue fund". 

The amendments were read. 

On motion of Senator Ellis, the Senate concurred in the House 
amendments to SB 266 by a viva voce vote. 

HOUSE BILL 2909 ON THIRD READING 

On motion of Senator Patterson and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its third reading and final passage: 

HB 2909, Relating to persons eligible for a license to carry 
a concealed handgun, to the rights and duties of license holders, and to 
certain offenses involving weapons. 

The bill was read third time and was passed by a viva voce vote. 

RECORD OF VOTES 

Senators Barrientos, Ellis, Gallegos, Luna, Shapleigh, Truan, and West 
asked to be recorded as voting "Nay" on the final passage of the bill. 

SENATE BILL 1856 WITH HOUSE AMENDMENTS 

Senator Wentworth called SB 1856 from the President's table for 
consideration of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Amendment No. 1 

Amend SB 1856 by striking SECTIONS 19 and 20 of the bill 
and substituting: 

SECTION 19. The changes in law made by this Act apply only to an 
offense committed or a violation of a statute or agency rule that occurs on or 
after the effective date of this Act. For purposes of this section, an offense 
occurs, or a violation of a statute or agency rule occurs, before the effective 
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date of this Act if any element of the offense or violation occurs before that 
date, and the former law is continued in effect for that purpose. 

SECTION 20. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. 2 

Amend SB 1856 as follows: 
(1) Between existing SECTIONS 1 and 2 (House Committee Report, 

page 2, between lines 1 and 2), insert the following appropriately 
numbered section: 

SECTION_. Section 382.0622(a), Health and Safety Code, is amended 
to read as follows: 

(a) Clean Air Act fees consist of: 
(1) fees collected by the commission under 

Sections 382.062, 382.0621, ·and 382.037 and as otherwise provided by 
law; [and] 

(2) $2 of each advance payment collected by the Department of 
Public Safety for inspection certificates for vehicles other than mopeds under 
Section 548.501(bl, Transportation Code· and 

(3) fees imposed under Section 548.501(c). Transportation Code 
[141(c), Unifo11n Act Regulating Ttaffie on Ilighwa)s {1\1ticle 6781d, 
Vernon's Texas Civil Statutes)]. 

(2) Between existing SECTIONS 11 and 12 of the bill (House Committee 
Report, page 19, between lines 10 and 11 ), insert the following appropriately 
numbered section: 

SECTION __ . Section 548.501, Transportation Code, is amended by 
amending Subsection (a) and adding Subsection (c) to read as follows: 

(a) Except as provided by Subsection (c) and 
Sections 548.503 and 548.504, the fee for inspection of a motor vehicle 
other than a moped is $10.50. The fee for inspection of a moped is $5.75. 
The fee for a verification form issued as required by Section 548.256 is$!. 

(c) An additional emissions fee of $2 shall be added to the fee provided 
by Subsection (a) for the inspection of a motor vehicle other than a moped in 
a county in a non attainment area. Each amount listed in Subsection Cb) is 
jncreased by $2 for inspections and inspection certificates in a county in 
a nonattainment area. The additional fee is payable to the department at the 
times and in the manner fees under Subsection (b) are paid. The fee provided 
by this subsection may not be collected for an inspection that occurs after 
August 31. 2001. 

(3) Between existing SECTIONS 16 and 17 of the bill (House Committee 
Report, page 26, between lines 13 and 14), insert the following appropriately 
numbered section: 

SECTION __ . (a) Notwithstanding Section 26.3573, Water Code, and 
Sections 361.133 and 382.0622, Health and Safety Code, amounts in the 
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petroleum storage tank remediation fund, the hazardous and solid waste 
remediation fee fund, or the clean air account may be appropriated for the 
purpose of paying settlements of claims or judgments against the state in 
connection with contracts for the vehicle emissions inspection program. 

(b) The authority provided by this section expires September 1, 2001. 
(4) In existing SECTION 19 of the bill, strike Subsection (c) (House 

Committee Report, page 27, line 24) and substitute the following: 
(c) This section and the section authorizing payment of settlements of 

claims and judgments against the state from certain funds and accounts take 
effect immediately. 

(5) Renumber sections of the bill accordingly and .change 
cross-references in SECTION I9(a) of the bill as appropriate. 

Amendment No. 3 

Amend Floor Amendment No. 2 (by Chisum) to SB 1856 as follows: 
(1) On page 2, line 5, of the amendment, strike "li" and 

substitution "il.11
• 

(2) On page 2, line 7, of the amendment, strike "in a county in 
a nonattainment area". 

(3) On page 2, line 8, of the amendment, strike "li" and substitute "li". 
(4) On page 2, lines 9 and 10, of the amendment, strike "in a·county in 

a nonattainment area 11
• 

(5) On page 2 of the amendment, strike lines 12 and 13 and substitute 
the following: 
are paid. The fee provided by this subsection may not be collected for an 
inspection that occurs after the date the comptroller certifies that the debt 
is satisfied. 

Floor Amendment No. 4 

Amend SB 1856 as follows: 
(J) In Section 2 of the bill, proposed Subsection (a), Section 502.009, 

Transportation Code, at the end of the second sentence of the subsection, 
between "required" and the period (house committee report, page 2, line 16), 
insert 11 and the United States Environmental Protection Aiency does not 
impose requirements upon this state that are more stringent than the 
reQujrements imposed upon any other state". 

(2) In Section 2 of the bill, proposed Subsection (a), Section 502.009, 
Transportation Code, at the end of the last sentence of the subsection, 
between "o!.J!n" and the period (house committee report, page 2, line 23), 
insert 11 or that such enforcement is not required for the state 
implementation plan of any other state. and this state js willing to meet 
any additjonal requirement(sl imposed upon any other state in lieu of 
registration based enforcement". 

Floor Amendment No. 5 

Amend SB 1856 as follows: 
In Section 2 of the bill, proposed Subsection (d), Section 502.009, 

Transportation Code, between 11 (!U" and 11 department 11 (house committee 
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report, page 3, line 8), strike "Illi:.11 and substitute 11 In consultatjon with 
a representative of the Texas Tax Assessor/Collector Association. the". 

Floor Amendment No. 7 

Amend SB 1856 as follows: 
(1) In Section 15 of the bill (house committee report, page 23, line 6), 

between 11 displays 11 and "an" insert "Or causes or permits to be displayed". 
(2) In Section 15 of the bill (house committee report, page 23, line 9), 

between the comma and 11 or 11 insert "issued for a vehicle failinl: to meet 
all emission inspection requirements 11

• 

Floor Amendment No. 8 

Amend SB 1856 (house committee report) as follows: 
(1) In Section 9 of the bill, proposed Subdivision (1), Subsection (b), 

Section 548.306, Transportation Code, at the end of that subdivision (page 9, 
line 8), strike 11 QI 11

• 

(2) In Section 9 of the bill, proposed Subdivision (2), Subsection (b ), 
Section 548.306, Transportation Code, at the end of that subdivision (page 9, 
line 13), strike "Ll!.k.." and substitute: 
;...QI 

(3) visible smoke that remains suspended in the ajr 10 or more 
seconds before fully dissipatini. 

(3) In Section 9 of the bill, proposed Subsection (c), Section 548.306, 
Transportation Code, at the end of the third sentence of the subsection 
(page 9, line 23), strike "inspection." and substitute: 
inspection and explaining any extension or assistance that may be available to 
the owner for makini any necessary repair. 

(4) In Section 9 of the bill, immediately following proposed 
Subsection ( c), Section 548.306, Transportation Code, (page 9, line 25), 
insert Subsections (d) and (e) of that section, to read as follows and reletter 
the remaining subsections appropriately: 

(d) The department shall provide notice under Subsection (c) to the 
registered owner of a vehicle in violation of Subsection (b)(3) as soon as is 
practicable after the department receives notice that a peace officer jn this 
state has issued the driver of the vehjcle an informative citation for the 
violation. The department shall adopt rules i:overning the procedures for 
a peace officer of police department to provide notice of informative citations 
issued for violations of Subsection (b)(3). The rules must include 
a requirement that. for each citation jssued the peace officer or police 
department inform the department of the date and location of the violation. 

(e) A peace officer who has probable cause to believe an offense 
under Subsection(b)(3) has been committed may issue the driver of the 
vehicle an informative citation that indicates that an offense under 
Subsection (b)(3) may have been committed and that explains that the 
registered owner of the yehjcle may receive in the mail a notice 
under Subsection (c). 

Floor Amendment No. 9 

Amend SB 1856 (house committee report) by adding the following 
appropriately numbered section and renumbering the sections of the 
bill appropriately: 
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SECTION Subchapter B, Chapter 382, Health and Safety Code, is 
amended by adding Sections 382.0372-382.0375 to read as follows: 

Sec. 382.0372. VEHICLES SUBJECT TO PROGRAM: 
EXEMPTIONS. (a) The inspection and maintenance program applies to any 
gasoline-powered vehicle that is: 

(1) required to be registered in and is primarily operated in Dallas. 
Tarrant. El Paso. or Harris County: and 

(2) at least two and less than 25 years old. 
(b) In addition to a vehicle described by Subsection (a). the program 

applies to: 
(1) a vehicle with Unites States governmental plates primarily 

operated in Dallas. Tarrant. El Paso or Harris County: 
(2) a yehicle operated on a federal facility in Dallas. Tarrant. 

El Paso. or Harris County: and 
(3l a vehicle primarily operated in Dallas. Tarrant El Paso. or Harris 

County that is exempt from motor yehicle registratjon requirements or 
eligible under Chapter 502 Transportation Code. to display an "exempt" 
Hcense plate. 

(c) The Department of Public Safety of the State of Texas may waive 
program requirements. in accordance with standards adopted by the 
commission. for certain vehicles and yehicle owners including: 

(1 l the registered owner of a vehicle who; 
(A) cannot afford to comply with the proi:ram. based on 

reasonable income standards: or 
(B) has spent a reasonable amount of money set by the 

commission. to repair the vehicle without bringing the vehicle into 
compliance with emissions standards· and 

(2) a vehicle that cannot be brought into compliance with emissions 
standards by performing repairs. 

(d) The program does not apply to a: 
(!\ motorcycle· 
(2) slow-maying vehicle as defined by Section 547.001. 

Transportation Code: or 
(3) circus yehicle 

Sec. 382.0373. REMOTE SENSING PROGRAM COMPONENT. (a) The 
commission and the Department of Public Safety of the State of Texas jointly 
shall develop a program component for enforcing emissions standards by use 
of remote or automatic emissions detection and analysis equipment. 

(b) The program component may be employed in any county designated 
as a non attainment area within the meaning of Section 107(d) of the Clean Air 
Act (42 U.S.C. Section 7407). 

Sec. 382.0374.INSPECTION EOUIPMENT AND PROCEDURES. 
(a) The commission by rule may adopte: 

(1) standards and specjfjcations for motor vehicle emissions 
testing equipment: 

(2) recordkeeping and reporting procedures· and 
(3) measurable emissjons standards a vehjcle must meet to pass 

the inspection. 
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(bl The Pepartment of Public Safety of the State of Texas by rule 
shall adopt: 

(1) testing procedures in accordance with motor vehicle emissions 
testing equipment specifications: and 

(2) procedures for issuing or denying an emissions 
inspection certificate. 

Sec. 382.0375. COLLECTION OF DATA; REPORT. (a) The 
commission and the Department of Public Safety of the State of Texas may 
collect inspection and maintenance information derived from the emissions 
inspection and maintenance program, including; 

(ll inspection results: 
(2) inspection station information: 
(3) information regarding vehicles operated on federal facilities; 
(4) vehicle registration information: and 
(5) other data the United States Environmental Protection 

A~ency requires. 
(b) The commission shall: 

(1) report the information to the United States Environmental 
Protection Agency: and 

(2) compare the information on inspection results with rew-jstration 
information for enforcement purposes. 

Floor Amendment No. 1 on Third Reading 

Amend SB 1856 on third reading by striking the sections of the bill, 
as added by Floor Amendment No. 2 and amended by Floor 
Amendment No. 3, on 2nd reading amending Section 382.0622, Health and 
Safety Code, and Section 548.501, Transportation Code. 

The amendments were read. 

Senator Wentworth moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on SB 1856 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees 
on the part of the Senate on the bill: Senators Wentworth, Chair; Brown, 
Lucio, Lindsay, and Barrientos. 

SENATE JOINT RESOLUTION 43 
WITH HOUSE AMENDMENTS 

Senator Cain called SJR 43 from the President's table for consideration 
of the House amendments to the resolution. 

The President laid the resolution and the House amendments before 
the Senate. 
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Amendment 

Amend SJR 43 by substituting in lieu thereof the following: 

A JOINT RESOLUTION 
proposing a constitutional amendment authorizing the legislature to limit 
increases in value and the frequency of appraisals of residence homesteads for 
property tax purposes and to provide for the transfer to a different residence 
homestead of the school property tax freeze on residence homesteads of 
the elderly. 

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE 
OF TEXAS: 

SECTION 1. Section 1, Article VIII, Texas Constitution, is amended by 
adding Subsections (i) and U) to read as follows: 

(i) Notwithstanding Subsections (a) and (bl of this section. the 
Legislature by general law may limit the maximum annual increase jn the 
appraised value of residence homesteads for ad yalnrem tax purposes in order 
to provide tax relief from the effects of increases in the market value of 
residence homesteads. A limitation on appraisal increases authorized by 
this subsection: 

(1) takes effect as to a residence homestead on the later of the 
effective date of the law imposing the limitation or January I of the tax year 
following the first tax year the owner qualifies the property for an exemption 
under Section 1-b of this article· and 

(2) expires on January I of the first tax year that neither the owner of 
the property when the limitation took effect. the owner's spouse or surviving 
spouse. nor a minor child of the owner Qualifies for an exemption 
under Section 1-b. 

(j) Notwithstanding Subsections (a) and (b) of this section. the 
I .. egislature by general law may limit the frequency with which increases in 
the appraised value of real property for ad valorem tax purposes may 
be recognjzed. 

SECTION 2. Section 1-b(d), Article VIII, Texas Constitution, is 
amended to read as follows: 

(d) Except as otherwise provided by this subsection, if a person receives 
the residence homestead exemption prescribed by Subsection (c) of this 
section for homesteads of persons sixty-five (65) years of age or older, the 
total amount of ad valorem taxes imposed on that homestead for general 
elementary and secondary public school purposes may not be increased while 
it remains the residence homestead of that person or that person's spouse who 
receives the exemption. If a person sixty-five (65) years of age or older dies 
in a year in which the person received the exemption, the total amount of ad 
valorem taxes imposed on the homestead for general elementary and 
secondary public school purposes may not be increased while it remains the 
residence homestead of that person's surviving spouse if the spouse is 
fifty-five (55) years of age or older at the time of the person's death, subject 
to any exceptions provided by general law. The le~islature, by general law. 
may provide for the transfer of all or a proportionate amount of a limitation 
provided by this subsection for a person who qualifies for the limitation and 



3404 SENJITE JOURNAL - REGULAR SESSION 

establishes a different resjdence homestead. However, taxes otherwise 
limited by this subsection may be increased to the extent the value of the 
homestead is increased by improvements other than repairs or improvements 
made to comply with governmental requirements and except as may be 
consistent with the transfer of a limitation under this subsectjon. 

SECTION 3. This proposed constitutional amendment shall be 
submitted to the voters at an election to be held November 4, 1997, but 
only if the constitutional amendment proposed by H.J.R. No. 4, 75th 
Legislature, Regular Session, 1997, is not approved by the voters. The 
ballot shall be printed to permit voting for or against the proposition: 
"The constitutional amendment authorizing the legislature to limit increases 
in value and the frequency of appraisals of residence homesteads for 
property tax purposes and to provide for the transfer to a different 
residence homestead of the school property tax freeze on residence 
homesteads of the elderly." 

Floor Amendment No. 1 

Amend CSSJR 43 as follows: 
(1) On page 2, strike lines 4 and 5 and substitute the following: 
SECTION I. Section 1-b, Article VIII, Texas Constitution, is amended 

by amending Subsection (d) and adding Subsection (g) to read as follows: 
(2) On page 3, between lines 1 and 2, insert the following: 
(g) For purposes of the limitation on tax increases on a subsequently 

qualified resjdence homestead provided by Subsection (d) of this section. 
the legislature by general law may authorize the governing body of 
a school district to elect to apply the limitation provided by Subsection (d) 
to the residence homestead of an indivjdual as if that limitation were in 
effect on a date before January 1. 1998. as prescribed by the legislature. 
The legislature may specify the date by which the goyerning body must 
make the election. The election applies only to taxes imposed in a tax year 
that begins after the tax year in which the election js made. 

The amendments were read. 

Senator Cain moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the resolution. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on SJR 43 before appointment. 

There were. no motions offered. 

The President announced the appointment of the following conferees 
on the part of the Senate on the resolution: Senators Cain, Chair; Harris, 
Armbrister, Bivins, and Ratliff. 

SENATE BILL 841 WITH HOUSE AMENDMENTS 

Senator Cain called SB 841 from the President's table for consideration 
of the House amendments to the bill. 
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The President laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 841 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to ad valorem taxation. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 1.12, Tax Code, is amended by adding 

Subsection ( d) to read as follows: 
(d) For purposes of this section, the appraisal ratio of a homestead to 

which Section 23.21 or 23.22 applies is the ratio of the property's market 
value as determined by the appraisal district or appraisal review board. as 
applicable. to the market value of the prgperty according to law. The 
appraisal ratio is not. calculated according to the appraised value of the 
property as limited by Section 23.21. 

SECTION 2. Section 6.03, Tax Code, is amended by amending 
Subsections (a), {b), (c), and (I) to read as follows: 

(a) The appraisal district is governed by a board of ill [m.e] directors. 
Five djrectors are appointed by the taxint: units that participate in the district 
as provided by this section. The county assessor-collector is an ex officio 
director. To be eligible to serve on the board of directors, an individual other 
than the county assessor-collector must be a resident of the district and must 
have resided in the district for at least two years immediately preceding the 
date the individual takes office. An [To be eligible to set v e on the board of an 
app1aisal dishict established fo1 a county having a popultttion of at 
least 288,888 bordering a eoi:inty ha;;ing a popttlatiou of at 
least 2,808,808 and the Gttlf of hfcxico, an individual 111ust be a 1nc1nbe1 of the 
govctning body 01 an elected officct of a taxing unit entitled to vote on the 
appoinhncnt of board rnernbers tt11de1 this section. Ilowc ~er, an] employee of 
a taxing unit that participates in the district is not eligible to serve on the 
board unless the individual is also a member of the governing body or an 
elected official of a taxing unit that participates in the district. 

{b) Members of the board of directors other than the .county 
assessor-coJlector serve two-year terms beginning on January 1 of 
even-numbered years. 

(c) Members of the board of directors other than the county 
assessor-collector are appointed by vote of the governing bodies of the 
incorporated cities and towns, the school districts, and, if entitled to vote, the 
conservation and reclamation districts that participate in the district and of 
the county. A governing body may cast all its votes for one candidate or 
distribute them among candidates for any number of directorships. 
Conservation and reclamation districts are not entitled to vote unless at least 
one conservation and reclamation district in the district delivers to the chief 
appraiser a written request to nominate and vote on the board of directors by 
June 1 of each odd-numbered year. On receipt of a request, the chief appraiser 
shall certify a list by June 15 of all eligible conservation and reclamation 
districts that are imposing taxes and that participate in the district. 
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(I) If a vacancy occurs on the board of directors other than a vacancy in 
the position held by the county assessor-collector, each taxing unit that is 
entitled to vote by this section may nominate by resolution adopted by its 
governing body a candidate to fill the vacancy. The unit shall submit the 
name of its nominee to the chief appraiser within 10 days after notification 
from the board of directors of the existence of the vacancy, and the chief 
appraiser shall prepare and deliver to the board of directors within the next 
five days a list of the nominees. The board of directors shall elect by majority 
vote of its members one of the nominees to fill the vacancy. 

SECTION 3. Section 6.034(a), Tax Code, is amended to read as follows: 
(a) The taxing units participating in an appraisal district may provide 

that the terms of the appointed members of the board of directors be staggered 
if the governing bodies of at least three-fourths of the taxing units that are 
entitled to vote on the appointment of board members adopt resolutions 
providing for the staggered terms. A change to staggered terms may be 
adopted only if the method or procedure for appointing board members is 
changed under Section 6.031 of this code to eliminate or have the effect 
of eliminating cumulative voting for board members as provided by 
Section 6.03 of this code. A change to staggered terms may be proposed 
concurrently with a change that eliminates or has the effect of eliminating 
cumulative voting. 

SECTION 4. Section 6.04(a), Tax Code, is amended to read as follows: 
(a) A majority of the appraisal district board of directors constitutes 

a quorum. The county assessor-collector is the chairman of the board. At its 
first meeting each calendar year, the board shall elect from its members 
a [chait111a11 and a] secretary. 

SECTION 5. Section 6.41(c), Tax Code, is amended to read as follows: 
(c) To be eligible to serve on the board, an individual must be a resident 

of the district and must have resided in the district for at least two years. 
A member of the appraisal district board of directors or an officer or employee 
of the comptroller, the appraisal office, or a taxing unit is ineligible to serve 
on the board. In an appraisal district established for a county having 
a population of more than 300,000, an individual who has served for all or part 
of three previous terms as a board member or auxiliary board member on the 
appraisal review board or is a former officer or employee of a taxina unit is 
ineligible to serve on the appraisal review board. In an appraisal district 
established for any other county, an individual who has served for all or part 
of three consecutive terms as a board member or auxiliary board member on 
the appraisal review board is ineligible to serve on the appraisal review board 
during a term that begins on the next January 1 following the third of those 
consecutive terms. 

SECTION 6. Section 6.411, Tax Code, is amended to read as follows: 
Sec. 6.411. AUXILIARY [BOARB] MEMBERS IN CERTAIN 

COUNTIES. (a) The board of directors of an appraisal district may appoint 
auxiliary members to (the app1aisal 1c~icw board to] hear taxpayer protests 
before the appraisal review board and to assist the board in performing its 
other duties. 
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(b) The number of auxiliary members that may be appointed is: 
(1) for a county with a population of 1,000,000 or more, not more 

than 66 (36] auxiliary members; 
(2) for a county with a population of at least 500,000 but less 

than 1,000,000, not more than ~ [%:0] auxiliary members; 
(3) for a county with a population of at least 250,000 but less 

than 500,000, not more than 2,2 [tfl) auxiliary members; and 
(4) for a county with a population of less than 250,000, not more 

than 1!) [ 6) auxiliary members. 
(c) Sections 6.41(c), (d), and (e) and Sections 6.412 and 6.413 apply to 

auxiliary [bo'ft'f'd) members (appointed undct this section). 
(d) An auxiliary member [of the ttpptaisal teview boatd appointed t111de1 

this section] may not vote in a determination made by the board, may not serve 
as chairman or secretary of the board, and is not included in determining what 
constitutes a quorum of the board or whether a quorum is present at any 
meeting of the board. 

(e) An auxiliary member [of the apptaisal 1cview boatd appointed under 
tlii• ocction] is entitled to make a recommendation to the board in a protest 
heard by the member but is not entitled to vote on the determination of the 
protest by the board. 

(f) An auxiliary member [of the app1aisal 1cvicn boatd appointed undct 
this section) is entitled to the per diem set by the appraisal district budget for 
each day on which the member actively engages in performing the member's 
duties under Subsection (a) or (e) and is entitled to actual and necessary 
expenses incurred in performing those duties in the same manner as [other) 
members of the appraisal review board. 

SECTION 7. Sections 11.13 (h) and (q), Tax Code, are amended to read 
as follows: 

(h) Joint or community owners may not each receive the same exemption 
provided by or pursuant to this section for the same residence homestead in 
the same year. An eligible disabled person who is 65 or older may not receive 
both a disabled and an elderly residence homestead exemption but may 
choose either. A person may not receive an exemption under this section for 
more than one residence homestead in the same year. 

(q) The surviving spouse of an individual who qualifies for [1eeehed] an 
exemption under Subsection (d) for the residence homestead of a person 65 or 
older is entitled to an exemption for the same property from the same taxing 
unit in an amount equal to that of the exemption for which [1ccched b)) the 
deceased spouse qualified if: 

(1) the deceased spouse died in a year in which the deceased spouse 
qualified for [tceci>cd] the exemption; 

(2) the surviving spouse was 55 or older when the deceased spouse 
died; and 

(3) the property was the residence homestead of the surviving spouse 
when the deceased spouse died and remains the residence homestead of the 
surviving spouse. 

SECTION 8. Section 11.18(f), Tax Code, is amended to read as follows: 
(f) A charitable organization must~ 



3408 SENATE JOURNAL - REGULAR SESSION 

(1) use its assets in performing the organization's charitable 
functions or the charitable functions of another charitable organizatjon; and 

ill [;] by charter, bylaw, or other regulation adopted by the 
organization to govern its affairs[• 

[(1) pledge its assets fo1 use in perfo11ning the 01ganization's 
cha1itablc function3, and 

[ffl] direct that on discontinuance of the organization by dissolution 
or otherwise: 

(A) the assets are to be transferred to this state. the United 
~ or [to] an educational, religious, charitable, or other similar 
organization that is qualified as a charitable organization under 
Section 501(c)(3), Internal Revenue Code of 1986, as amended; or 

(B) if required for the organization to qualify as a tax-exempt 
organization under Section 501(c)(12), Internal Revenue Code of 1986, as 
amended, the assets are to be transferred directly to the organization's 
members, each of whom, by application for an acceptance of membership in 
the organization, has agreed to immediately transfer those assets to this state 
or to an educational, religious, charitable, or other similar organization that is 
qualified as a charitable organization under Section 501(c)(3), Internal 
Revenue Code of 1986, as amended, as designated in the bylaws, charter, or 
regulation adopted by the organization. 

SECTION 9. Section 11.19(d), Tax Code, is amended to read as follows: 
(d) To qualify as a youth development association for the purposes of 

this section, an association must: 
(1) be or~anjzed and operated [engage] primarily for the purpose of 

[in] promoting the threefold spiritual, mental, and physical development of 
boys, girls, young men, or young women; 

(2) be operated in a way that does not result in accrual of 
distributable profits, realization of private gain resulting from payment of 
compensation in excess of a reasonable allowance for salary or other 
compensation for services rendered, or realization of any other form of 
private gain; 

(3) operate in conjunction with a state or national organization that is 
organized and operated for the same purpose as the association; [Mtd] 

(4) use its assets in performin~ the association's youth deyelopment 
functions or the youth development functions of another youth development 
association· and 

ill by charter, bylaw, or other regulation adopted by the association 
to govern its affairs[• 

((A) pledge its assets fot use in pe1fo11ning the 433ociation's 
youth dcvcloprncnt fttnctions, and 

[fB}] direct that on discontinuance of the association by 
dissolution or otherwise the assets are to be transferred to this state. the 
United States or [to] a charitable, educational, religious, or other similar 
organization that is qualified as a charitable organization under 
Section 501(c)(3), Internal Revenue Code of 1954, as amended. 

SECTION 10. Section !1.20(c), Tax Code, is amended to read 
as follows: 
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(c) To qualify as a religious organization for the purposes of this section, 
an organization (whether operated by an individual, as a corporation, or as an 
association) must: 

(1) be organized and operated primarily for the purpose of engaging 
in religious worship or promoting the spiritual development or well-being 
of individuals; 

(2) be operated in a way that does not result in accrual of 
distributable profits, realization of private gain resulting from payment of 
compensation in excess of a reasonable allowance for salary or other 
compensation for services rendered, or realization of any other form of 
private gain; [ mtd] 

(3) use its assets in verforming the organization's religious functions 
or the religious functions of another religious organization; and 

ill by charter, bylaw, or other regulation adopted by the 
organization to govern its affairs[' 

[(A) pledge its A:Jsets fo1 use. jn pc1fo1111j11g the 01ganization's 
~r e-'l"'ig"'i"'o~•~•""'f"'u~n~c"ti~o~n+s ,-a1-'1d 

[tB}] direct that on discontinuance of the organization by 
dissolution or otherwise the assets are to be transferred to this state~ 
United States. or [to] a charitable, educational, religious, or other similar 
organization that is qualified as a charitable organization under 
Section 501(c)(3), Internal Revenue Code of 1954, as amended. 

SECTION 11. Section ll.21(d), Tax Code, is amended to read 
as follows: 

(d) To qualify as a school for the purposes of this section, an 
organization (whether operated by an individual, as a corporation, or as an 
association) must: 

(1) be organized and overated vrimarily for the vurvose of engaging 
in educational functions: 

al normally maintain a regular faculty and curriculum and normally 
have a regularly organized body of students in attendance at the place where 
its educational functions are carried on; 

m [ffl] be operated in a way that does not result in accrual of 
distributable profits, realization of private gain resulting from payment of 
compensation in excess of a reasonable allowance for salary or other 
compensation for services rendered, or realization of any other form of 
private gain and, if the organization is a corporation, be organized as 
a nonprofit corporation as defined by the Texas Non-Profit Corporation 
Act; [mtd] 

(4) use its assets in performing the orianization's educational 
functions or the educational functions of another educational 
orianization: and 

ill [ f-37] by charter, bylaw, or other regulation adopted by the 
organization to govern its affairs[' 

[(A) pledge its asset~ fo1 use in pe1fo11ning the organization's 
cc~d~ueea~t~io&1~1a~l~fttottaMc~h~·own~•~,~•'IWind 

[tB}] direct that on discontinuance of the organization by 
dissolution or otherwise the assets are to be transferred to this state~ 
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United States or [m) an educational, charitable, religious, or other similar 
organization that is qualified as a charitable organization under 
Section 501(c)(3), Internal Revenue Code of 1954, as amended. 

SECTION 12. Section 11.26, Tax Code, is amended by amending 
Subsection (b) and adding Subsections (g), (h), (i), U), and (k) to read 
as follows: 

(b) If an individual makes improvements to the individual's [hH) 
residence homestead, other than improvements required to comply with 
governmental requirements or repairs, the school district may increase the tax 
on the homestead in the first year the ~ value of the homestead is 
increased on the appraisal roll because of the enhancement of value by the 
improvements. The amount of the tax increase is determined by applying the 
current tax rate to the difference in the assessed value of the homestead with 
the improvements and the assessed value it would have had without the 
improvements. The limitations imposed by Subsection (a). (a). or (i) as 
applicable. [of thi• section) then apply to the increased amount of tax until 
more improvements, if any, are made. 

Cg) Except as provided by Subsection (b) if an individual who receives 
a limitation on tax increases imposed by this sectjon subsequently Qualifies 
a different residence homestead for an exemption under Section 11.13. 
a school distrjct may not impose ad valorem taxes on the subsequently 
qualified homestead in a year jn an amount that exceeds the amount of taxes 
the school district would have imposed on the subsequently qualified 
homestead in the first year in which the individual receives that exemption for 
the subseq]lently qualified homestead had the limitation on tax increases 
imposed by this section not been in effect mulliplied by a fraction the 
numerator of which is the total amount of school district taxes imposed on the 
former homestead in the last year in which the individual received that 
exemption for the former homestead and the denomjnator of whjch is the total 
amount of school district taxes that would have been imposed on the former 
homestead in the last year jn which the individual received that exemption for 
the former homestead had the limitation on tax increases imposed by this 
section not been in effect 

Ch) An individual who receives a limitation on tax increases under this 
section and who subsequently qualifies a different residence homestead for an 
exemption under Section 1 J.13. or an agent of the jndividual. is entitled to 
receive from the chjef appraiser of the appraisal district in which the former 
homestead was located a written certificate providin2 the information 
necessary to determine whether the individual may qualify for a limitation on 
the subsequently qualified homestead under Subsection (2\ and to calculate 
the amount of taxes the school district may impose on the subsequenlly 
qualified homestead. 

(i\ If an individual who qualifies for the exemption provided by 
Section 11.13(c) for an individual 65 years of age or older dies. the surviving 
spouse of the individual is entitled to the limitation applicable to the residence 
homestead of the individual if-

(1) the surviving spouse is 55 years of age or older when the 
individual dies; and 
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(2) the residence homestead of the indjvjdual: 
(A) is the residence homestead of the suryiying spouse on the 

·date that the indiyidual dies· and 
(B) remains the residence homestead of the surviving spouse. 

(j) If the individual who qualifies for an exemption provided by 
Section l 1.13(c) for an individual 65 years of age or older dies in the year in 
which the person turned 65 years of age. except as provided by 
Subsection (h) the amount to which the survivine spouse's school district 
taxes are limited under Subsection (g) is the amount of school district taxes 
imposed on the residence homestead in that year calculated under 
Section 26.112 as if the jpdiyidual qualifying for the exemption had liyed for 
the entire year 

(k) If ju the first tax year after the individual died. the amount of school 
district taxes imposed on the residence homestead of the survivinB spouse is 
less than the amount of school district taxes imposed in the preceding year as 
limited by Subsection (e) in a subsequent tax year the surviving spouse's 
school district taxes on that residence homestead are limited to the taxes 
imposed by the district in that first tax year. 

SECTION 13. Section 11.41, Tax Code, is amended to read as follows: 
Sec. ll.41. PARTIAL OWNERSHIP OF EXEMPT PROPERTY. (a) li 

[Except as pro~ ided b) Subsection (b) of this section, if] a person who 
qualifies for an exemption as provided by this chapter is not the sole owner of 
the property to which the exemption applies, the exemption shall be 
multiplied by a fraction the numerator of whjch is [limited to] the value of the 
property interest the person owns and the denominator of which is the value 
of the property. 

{b) [+Iff-->a.-...pwe,,.t 5"'0"'trt ...,,.,.v ti..10,,.._,q..,o.,a.+11;.i· f"i e.,.s,-f.fo,.,.1,_,a..,,n,_..,,e,..x""e"lll"'P.titi"'o"'n_,,a,..s -p"'t""O"'<.;,i d"-c,..dl-lb,.,.y 
Section 11.13 or 11.22 of thi3 code is not the sole oonc1 of the ptopett) to 
which the cxctnption nr>plic3, the a1nount of the exe1nptioa is ealcttlatcd on the 
basis of the value of the ptopert) interest the pe1son onus. 

[ttj] In the application of this section, community ownership by a person 
who qualifies for the exemption and the person's [m] spouse is treated as if 
the person owns the community interest of the person's [m] spouse. 

SECTION 14. Section 1J.42(b), Tax Code, is amended to read 
as follows: 

(b) An exemption authorized by Section 11.11 or by Sectjon ll.13(c) 
or (d) for an individual 65 years of a~e or older [of this code] is effective 
immediately on qualification for the exemption. 

SECTION 15. Sections 11.421 and 11.422, Tax Code, are amended to 
read as follows: 

Sec. 11.421. QUALIFICATION OF RELIGIOUS ORGANIZATION. (a) 
If the chief appraiser denies a timely filed application for an exemption under 
Section 11.20 [of this code] for an organization that otherwise qualified for 
the exemption on January 1 of the year but that did not satisfy the 
requirements of Subsection ~ [~] of that section on that date, the 
organization is eligible for the exemption for the tax year if the organization: 

(1) satisfies the requirements of Section ll .20(c)(4) [11.20(<)(3) of 
+ltl,..;1io-s ... ,o,,,dW.c] before the later of (the folloning dates]: 
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(A) June 1 of the year to which the exemption applies; or 
(B) the 2lllh (30th] day after the date the chief appraiser 

notifies the organization of its failure to comply with those requirements; and 
(2) within the time provided by Subdivision (1) [of this sttbscction] 

files with the chief appraiser a new completed application for the exemption 
together with an affidavit stating that the organization has complied with the 
requirements of Section 11.20(c)(4) (11.20(e)(3) of this code]. 

(b) If the chief appraiser cancels an exemption for a religious 
organization under Section 11.20 [of this code] that was erroneously allowed 
in a tax year because he determines that the organization did not satisfy the 
requirements of Section 11.20(c)(4) (11.20(c)(3)] on January 1 of that year, 
the organization is eligible for the exemption for that tax year if 
the organization: 

(1) was otherwise qualified for the exemption; 
(2) satisfies the requirements of Section 11.20(c)(4\ [11.20(c)(3) of 

this code] on or before the 2lllJi [30th] day after the date the chief appraiser 
notifies the organization of the cancellation; and 

(3) within the time provided by Subdivision (2) [of this sttbscction] 
files with the chief appraiser a new completed application for the exemption 
together with an affidavit stating that the organization has complied with the 
requirements of Section 11.20(£)(4) [11.20(c)(3) of this code]. 

Sec. 11.422. QUALIFICATIONS OF A SCHOOL. (a) If the chief 
appraiser denies a timely filed application for an exemption under 
Section 11.21 [of this code] for a school that otherwise qualified for the 
exemption on January 1 of the year but that did not satisfy the requirements of 
Subsection~ [ (d}ffl] of that section on that date, the school is eligible for 
the exemption for the tax year if the school: 

(1) satisfies the requirements of Section 11.21(d)(5) [ll.2l(d)(3) of 
this code] before the later of [the following dates): 

(A) July 1 of the year for which the exemption applies; or 
(B) the Qlllh [30th] day after the date the chief appraiser 

notifies the school of its failure to comply with those requirements; and 
(2) within the time provided by Subdivision (1) [of this sttbsection], 

files with the chief appraiser a new completed application for the exemption 
together with an affidavit stating that the school has complied with the 
requirements of Section 11.2Hd)(5) [11.21(d)(3) of this code]. 

(b) If the chief appraiser cancels an exemption for a school under 
Section 11.21 [of this code] that was erroneously allowed in a tax year 
because the appraiser determines that the school did not satisfy the 
requirements of Section 11.21(d)(5) [ll .2l(d)(3) of this code] on January 1 of 
that year, the school is eligible for the exemption for that tax year if 
the school: 

(1) was qualified for the exemption; 
(2) satisfies the requirements of Section l 1.2J(d)(5) (1 l.2l(d)(3) of 

this code J on or before the 30th day after the date the chief appraiser notifies 
the school of the cancellation; and 

(3) in the time provided in Subdivision (2) [of this sttbsection] files 
with the chief appraiser a new completed application stating that the school 
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has complied with the requirements of Section l l.2l(d)(5) (11.21(d)(3) of 
this code]. 

SECTION 16. Subchapter C, Chapter 11, Tax Code, is amended by 
adding Sections 11.423 and 11.424 to read as follows: 

Sec. 11.423. OUALIFICAT!ON OF CHARITABLE ORGANIZATION 
OR YOUTH ASSOCIATION. (a) If the chief appraiser denies a timely filed 
application for an exemption under Section 11.18or11.19 for an organization 
or association that otherwise qualified for the exemption on January 1 of the 
year but that did not satisfy the requirements of Section 11.18(0(2) 
or 1l.l9(d)(5l. as appropriate. on that date the organization or association is 
eligible for the exemption for the tax year jf the organiz"ation or association: 

(1\ satisfies the requirements of Section 11.18(0(2) or l 1.19(d)(5l. 
as appropriate, before the later of: 

(A) June 1 of the year to which the exemption applies: or 
(B) the 60th day after the date the chief appraiser notifies the 

organization or as5ocjatjon of its failure to comply with those 
requirements· and 

(2) within the time provided by Subdivision (1) files with the chief 
appraiser a new completed application for the exemption together with an 
affidavit stating that the organization or association has complied with the 
requirements of Section 11.18(0(2) or ll.!9(d)(5). as appropriate. 

(bl If the chief appraiser cancels an exemption for an organization or 
assocjatjon under Sectjon 11.18 or 11.19 that was erroneously allowed in 
a tax year because the chief appraiser determjnes that the or~anjzation or 
association did not satisfy the requirements of Section ll .l 8(fl(2) 
or I 1. !9(d)(5). as appropriate. on January 1 of that year the organization or 
association is ·eligible for the exemption for that tax year if the organization 
or association: 

(!) was otherwise qualified for the exemption· 
(2) satisfies the requirements of Section 11.18(0(2) or l 1.19(dH5). 

as appropriate. on or before the 60th day after the date the chief appraiser 
notifies the organization or association of the cancellation· and 

(3) within the time provided by Subdivision (2) files with the chief 
appraiser a new completed application for the exemption tojiether with an 
affidavit stating that the organization or association has complied with the 
requirements of Section 11.18(0(2) or 11.19(d)(5). as appropriate. 

Sec 11.424. CONFLICT BETWEEN GOVERNING REGULATION OF 
NONPROFIT ORGANIZATION, ASSOCIATION. OR ENTITY AND 
CONTRACT WITH UNITED STATES. To the extent of a conflict between 
a provision in a contract entered into by an organization. association. or entity 
with the United States and a provision in the charter. a bylaw. or other 
reu;ulation adopted by the organization or entity to govern its affairs in 
compliance with Section 11.18(0(2) 11.l 9(d)(5). 11.20(c)( 4). or 11.2Hd)(5). 
the existence of the contract or the organization 1s compliance with the 
contract does not affect the elisibility of the organization association or 
entity to receive an exemption under the applicable section of this code. and 
the organization. association. or entity may comply with the provision in the 
contract instead of the conflicting provision in the charter. bylaw. or 
other reaulation. 
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SECTION 17. Section 11.43, Tax Code, is amended by amending 
Subsections ( d) and (f) and adding Subsections U) and (k) to read as follows: 

(d) Except as provided by Subsection (k). a [i'r] person required to claim 
an exemption must file a completed exemption application form before 
May 1 and must furnish the information required by the form. For good cause 
shown the chief appraiser may extend the deadline for filing an exemption 
application by written order for a single period not to exceed 60 days. 

(f) The comptroller, in prescribing the contents of the application form 
for each kind of exemption, shall ensure that the form requires an applicant to 
furnish the information necessary to determine the validity of the exemption 
claim. The form must require an applicant to provide the applicant's name and 
driver's license number, personal identification certificate number, or social 
security account number. The comptroller shall include on the forms a notice 
of the penalties prescribed by Section 3 7 .10, Penal Code, for making or filing 
an application containing a false statement. The comptroller shall include, on 
application forms for exemptions that do not have to be claimed annually, 
a statement explaining that the application need not be made annually and that 
if the exemption is allowed, the applicant has a duty to notify the chief 
appraiser when the applicant's [Iris] entitlement to the exemption ends. In 
this subsection: 

(1) "Driyer's license" has the meanini assiined that term by 
Section 521.001. Transportation Code, 

(2) "Personal identification certificate 11 means a certificate issued by 
the Department of Public Safety under Subchapter E. Chapter 521. 
Transportation Code. 

(j) An application for an exemption under Section 11.13 must: 
Cl) list each owner of the residence homestead and the interest of 

each owner· 
(2) state that the applicant does not claim an exemption under thal 

section on another residence homestead: 
(3) state that each fact contained in the application is true: and 
( 4) include a signed statement that the applicant has read and 

understands the notice of the penalties required by Subsection (Q. 
(k) A person who qualifies for the exemption authorized by 

Section 11.13(c) or (d) for an individual 65 years of a&e or older for a portion 
of a tax year shall notify the chief agpraiser of the person's qualification for 
the exemption no later than the first anniversary of the date the person 
qualified for the exemption. 

SECTION 18. Section 23.0l(b), Tax Code, is amended to read 
as follows: 

(b) The market value of property shall be determined by the application 
of generally accepted appraisal methods and techniques, including the mass 
appraisal standards recoinized by the Uniform Standards of Professional 
Appraisal Prac1jce. The [and the] same or similar appraisal methods and 
techniques shall be used in appraising the same or similar kinds of property. 
However, each property shall be appraised based upon the individual 
characteristics that affect the property's market value. 
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SECTION 19. Subchapter A, Chapter 23, Tax Code, is amended by 
adding Sections 23.011-23.013 to read as follows: 

Sec. 23.011. COST METHOD OF APPRAISAL. If the chief appraiser 
uses the cost method of appraisal to determine the market value of real 
property. the chief appraiser shall: 

(ll use cost data obtained from generally accepted sources· 
(2) make any appropriate adjustment for physical. functional or 

economic obsolescence: 
(3\ make available to the public on request cost data developed and 

used by the chief appraiser and may charge a reasonable fee to the public for 
the data: · 

(4) clearly stale the reason for any variation between generally 
accepted cost data and locally produced cost data if the data vary by more 
than 10 percent: and 

(5) make available on request all applicable market data that 
demonstrate the difference between the replacement cost of the improyements 
to the property and the depreciated value of the improvements. 

Sec. 23.012. INCOME METHOD OF APPRAISAL If the chief 
appraiser uses the income method of appraisal to determine the market yalue 
of real property the chief appraiser shall: 

{I) use rental income and expense data pertaining to the property if 
possible and applicable: 

(Z) make any prnjectjons of future rental income and expenses only 
from clear and appropriate evidence: 

(3) use data from generally accepted sources in determining an 
appropriate capitalization rate" and 

(4) determine a capitalization rate for income-producing property 
that includes a reasonable return on jnyestment takjna into account the risk 
associated with the investment. 

Sec. 23.013. MARKET DATA COMPARISON METHOD OF 
APPRAISAL. If the chief appraiser uses the market data comparison method 
of appraisal to determine the market yalue of real property the chief appraiser 
shall use comparable sales data if possible. 

SECTION 20. Subchapter B, Chapter 23, Tax Code, is amended by 
adding Sections 23.176, 23.21, and 23.22 to read as follows: 

Sec. 23.176. APPRAISAL METHOD USED TO CALCJJLATE VALUE 
OF OIL OR GAS PRODUCING PROPERTY. (a) This sectjon applies only to 
property consisting of a separate interest in oil or gas and from which oil or 
gas is produced. 

(b) Each year. the owner of properly who renders the property under 
Section 22 QI may request the chief appraiser to calculate the market value of 
the property using· 

(ll a discounted cash-flow analysis: 
(2) a gross-income multiplier: 
(3) another generally recognized appraisal method: or 
(4) any combination of Subdivisions (ll-(3). 

(£) The owner shall include the owner's proposed appraisal method or 
combination of methods on the rendition statement or property report filed 
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with the chief apprajser. If the property js owned by more than one person all 
of the owners must join in the request. 

(d\ If the chief appraiser determines that use of the appraisal method or 
combination of methods requested by the owner of the property will result in 
an accurate calcula)ion of the market value of the property the chief appraiser 
shall calculate the market yalue of the property usini: that method 
or combination. 

(e) If the chief appraiser determines that use of the appraisal method or 
combination of methods reques)ed by the owner of Jhe property will not result 
in an accurate calculation of the market value of the property. the chief 
appraiser shall: 

(1) notify the owner that the chief appraiser will not calculate the 
market value of the property usini: that method or combination: and 

(2) inform the owner of the alternative appraisal method or 
combination of methods that the chief appraiser intends to use to calculate the 
market value of the property. 

(f) Notice to the owner must: 
(1) be in writing and delivered before the 15th day after the date the 

rendition statement or property report is filed: and 
(2) inform the owner that the owner is entitled to appeal the chief 

appraiser's determination to the appraisal review board of the appraisal 
district by filini: a notice of appeal wjth )he board before the 15th day after the 
date the notice is delivered to the owner. 

(&) If an appeal is timely filed with the appraisal review board the board 
shall hold a hearing on the appeal. The board shall hold the hearing no later 
than the I 5th day after the date that the notjce of appeal is filed. The hearini: 
shall be conducted in the manner provided by Subchapter C. Chapter 41 

(h) The board shall determine whether the taxable value of the property 
shall be calculated by use of: 

(1) the apprajsal method or combjnatjoo of methods requested by 
the owner: 

(2) the appraisal method or combinatjon of methods proposed by )he 
chief appraiser: or 

(3) if the board determines that neither method wm result in an 
accurate calculation of the market value of the property. another method 
determined by the chief appraiser and approved by the board at the hearing. 

(i) The determination of the appraisal review board on the appeal is final 
and may not be appealed by the property owner or the chief appraiser. 

(il The comptroller shall adopt rules and forms to implement this section 
and proyide sufficient copies to each appraisal office in thjs state. The rules 
must include a definition of each aporaisal method listed in Subsections (b)(l\ 
and (2). An appraisal office shall provide wiJhou) chari:e, a copy of the 
definitions adopted by the comptroller under this section to a person 
requestina the definitions. 

Sec. 23.21. LIMITATIONS ON APPRAISED VALUE OF RESIDENCE 
HOMESTEADS. (a) The appraised value of a residence homestead for a tax 
year may not exceed the lesser of: 
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(I) the market yalue of the property· or 
(2\ the sum of: 

3417 

(A) 105 percent of the appraised value of the property for the 
preceding year· and 

(B\ the market value of all new improvements to the property 
(b) When appraising a residence homestead the chief appraiser shall: 

(1) appraise the property at its market value: and 
(2) include in the appraisal records both the market yalue of the 

property and the amount computed under Subsection la)(2). 
(cl The limitation provided by Subsectjon (a) takes effect as to 

a residence homestead on January I of the tax year following the first tax year 
the owner qualifies the property for an exemption under Section 11.13. The 
limitation expires on January 1 of the first tax year that neither the owner of 
the property when the limitation took effect the owner's spouse or surviving 
spouse. nor a minor child of the owner qualifies for an exemption under 
Section 11 .13. 

(d) This section does not apply to property appraised under 
Subchapter C D. E. F or G. 

(e) In this section. 11 new improvemeot 11 means an improvement to 
a residence homestead that is made after the appraisal of the property for the 
precedjne year and that increases the market value of the property. The term 
does not include ordinary maintenance of an existing structure or the erounds 
or another feature of the property. 

Sec. 23.22. LIMITATIONS ON FREQUENCY OF APPRAISAL 
RESIDENCE HOMESTEAD. (a) Except as provided by Subsection (bl. the 
appraiser may not recognize an jncrease in the appraised value of residential 
property more than once eyery three years. 

(bl The chief appraiser shall recognize an increase in the aporaised value 
of residential property before the third anniversary of the date of the 
preceding recognition of an increase in the appraised value of )he property if 
after the date the property owner makes an improvement to the prooerty that 
increases the market value of the property at least 10 percent. 

(cl An application is not required for an owner of residential property to 
receive a benefit under this section. 

(dl The chief appraiser shall include in the appraisal records both the 
market value of the property and its appraised value as determined by 
this section. 

(e) This section does not apply to property appraised under 
Subchapter C D E. F or G. 

SECTION 21. Section 23.56, Tax Code, is amended to read as follows: 
Sec. 23.56. LAND INELIGIBLE FOR APPRAISAL AS OPEN-SPACE 

LAND. (.a) Land is not eligible for appraisal as provided by this 
subchapter if: 

(1) the land is located inside the corporate limits of an incorporated 
city or town, unless: 

(A) the city or town is not providing the land with 
governmental and proprietary services substantially equivalent in standard 
and scope to those services it provides in other parts of the city or town with 
similar topography, land utilization, and population density; or 
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(B) the land has been devoted principally to agricultural use 
continuously for the preceding five years; 

(2) the land is owned by an individual who is a nonresident alien or 
by a foreign government if that individual or government is required by 
federal law or by rule adopted pursuant to federal law to register his 
ownership or acquisition of that property; [or] 

(3) the land is owned by a corporation, partnership, trust, or other 
legal entity if the entity is required by federal law or by rule adopted pursuant 
to federal law to register its ownership or acquisition of that land and 
a nonresident alien or a foreign government or any combination of 
nonresident aliens and foreign governments own a majority interest in the 
entity.:....m: 

(4) the land consists of a parcel of real property that is contiguous to 
one or more parcels of real property owned by the same person and all parcels 
taken together would not be eligible for appraisal under this subchapter. 

(b\ A parcel is not ineligible under Subsection (a)(4) for appraisal under 
this subchapter because one of the contiguous parcels is the resjdence 
homestead of the person. 

Cc) In this section. 11 same person" jncludes: 
(!) an individual's spouse or an individual related within the first 

de~ree of consanguinity: or 
(2) affiliated legal entities, 

SECTION 22. Section 25.19, Tax Code, is amended by amending 
Subsections (b) and (i) and adding Subsection U) to read as follows: 

(b) The chief appraiser shall separate real from personal property and 
include in the notice for each: 

(1) a list of the taxing units in which the property is taxable; 
(2) the appraised value of the property in the preceding year; 
(3) the (a .. cosed and] taxable value of the property in the preceding 

year for each taxing unit taxing the property; 
( 4) the appraised value of the property for the current year and the 

kind and amount of each partial exemption, if any, approved for the 
current year; 

(5) if the appraised value is greater than it was in the preceding year: 
(A) the effective tax rate that would be announced pursuant to 

Chapter 26 [Section 26.04 of this code] if the total values being submitted to 
the appraisal review board were to be approved by the board with an 
explanation that that rate would raise the same amount of revenue from 
property taxed in the preceding year as the unit raised for those purposes in 
the preceding year; 

(B) the amount of tax that would be imposed on the property on 
the basis of the rate described by Paragraph (A) (of this sobdidsion]; and 

(C) a statement that the governing body of the unit may not 
adopt a rate that will increase tax revenues for operating purposes from 
properties taxed in the preceding year without publishing notice in 
a newspaper that it is considering a tax increase and holding a hearing for 
taxpayers to discuss the tax increase; 

(6) in italic typeface, the following statement: "The Texas 
Legislature does not set the amount of your local taxes. Your property tax 
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burden is decided by your locally elected officials, and all inquiries 
concerning your taxes should be directed to those officials"; 

(7) a detailed (brief] explanation of the time and procedure for 
protesting the value; 

(8) the date and place the appraisal review board will begin hearing 
protests; and 

(9) a brief explanation that: 
(A) the governing body of each taxing unit decides whether or 

not taxes on the property will increase and the appraisal district only 
determines the value of the property; and 

(B) a taxpayer who objects to increasing taxes and government 
expenditures should complain to the governing bodies of the taxing units and 
only complaints about value should be presented to the appraisal office and 
the appraisal review board. 

(i) By May 15 or as soon thereafter as practicable, the chief appraiser 
shall deliver a written notice to the owner of each property not included in 
a notice required to be delivered under Subsection (a), if the property was 
reappraised in the current tax year, if the ownership of the property changed 
during the preceding year, or if the property owner or the agent of a property 
owner authorized under Section 1.111 makes a writte.n request for the notice. 
The chief appraiser shall separate real from personal property and include in 
the notice for each property: 

(1) the appraised value of the property in the preceding year; 
(2) the appraised value of the property for the current year and the 

kind of each partial exemption, if any, approved for the current year; 
(3) a detailed [brief] explanation of the time and procedure for 

protesting the value; and 
( 4) the date and place the appraisal review board will begin 

hearing protests. 
(j\ Delivery with a notice required by Subsection (a) or (i) of a copy of 

the pamphlet published by the comptroller under Section 5.06 is sufficient to 
comply with the requirement that the notice include the information specified 
by Subsection (bl(7) or (il(3). as applicable. 

SECTION 23. Section 26.10, Tax Code, is amended to read as follows: 
Sec. 26.10. PRORATING TAXES-LOSS OF EXEMPTION. (ru If the 

appraisal roll shows that a property is eligible for taxation for only part of 
a year because an exemption, other than a residence homestead exemption, 
applicable on January 1 of that year terminated during the year, the tax due 
against the property is calculated by multiplying the tax due for the entire year 
as determined as provided by Section 26.09 of this code by a fraction, the 
denominator of which is 365 and the numerator of which is the number of days 
the exemption is not applicable. 

()1) If the appraisal roll shows that a property is eligible for taxation at 
its full appraised value for only part of a year because a residence 
homestead exemption for an indiyiduaJ 65 years of age or older applicable on 
January 1 of that year terminated during the year. the tax due against the 
property is calculated by: 
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(1) subtractin11 from: 
(A) the amount of the taxes that otherwise would be imposed 

on the residence homestead for the entire year had the individual not qualified 
for the residence homestead exemption on January 1: 

(B) the amount of the taxes that otherwise would be imposed on 
the resjdence homestead for the entire year had the individual qualified for the 
residence homestead exemption for the entire year: 

(2l mu!tiplyin11 the remainder determined under Subdivision Cll by 
a fraction. the denominator of which is 365 and the numerator of which is the 
number of days that elapsed after the date the exemption terminated· and 

(3l adding the product determined under Subdivision (2) and the 
amount described by Subdivision (!)CB). 

SECTION 24. Chapter 26, Tax Code, is amended by adding 
Section 26.112 to read as follows: 

Sec. 26.112. PRORATING TAXES-OJ!ALIFICATION BY ELDERLY 
PERSON FOR 65 OR OVER RESIDENCE HOMESTEAD EXEMPTION. If 
an individual qualifies for the exemption under Section 11. 13(c) or (dl for an 
individual 65 years of age or older after the be11inning of a tax year the 
amount of the taxes due on the residence homestead of the individual for the 
tax year is calculated by: 

(I l subtractin11: 
(A) the amount of the taxes that otherwise would be imposed 

on the residence homestead for the entire year bad the individual qualified for 
the residence homestead exemption on January 1 · from 

(B) the amount of the taxes that otherwise would be imposed on 
the residence homestead for the entire year had the indiyjdual not qualified 
for the residence homestead exemption· 

(2) multiplying the remainder determined under Subdivision (1) by 
a fraction, the denominator of which is 365 and the numerator of which is the 
number of days that elapsed prior to the date that the individual qualified for 
the exemption· and 

(3) addin11 the product determined under Subdjyjsjon (2) and the 
amount described by Subdjvisjon (l)(A). 

SECTION 25. Section 33.01, Tax Code, is amended by adding 
Subsections (d) and (e) to read as follows: 

(d) In lieu of the penalty imposed under Subsection (a) a delinQuent tax 
incurs a penalty of 50 percent of the amount of the tax without rei:ard to the 
number of months the tax has been delinquent if the tax is delinquent because 
the property owner received an exemption under: 

(1) Section 11.13 and the chjef appraiser subsequently cancels the 
exemption because the residence was not the principal residence of the 
property owner and the property owner received an exemption for two or more 
additional resjdence homesteads for the tax year in which the tax 
was imposed: 

(2) Section 1 !.13(c) or (d) for a person who is 65 years of a11e or 
older and the chief apprajser subsequently cancels the exemption because the 
property owner was younger than 65 years of aie: or 
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(3) Section l l .l 3(g) and the chief appraiser subsequently cancels the 
exemption because the property owner was youn~er than 55 years of aae when 
the property owner's spouse died. 

(e) A penalty imposed under Subsection (d) does not apply if at any time 
before the date the tax becomes delinquent, the property owner gives to the 
chief appraiser of the appraisal district in which the property is located 
written notice of circumstances that would disqualify the owner for 
the exemption. 

SECTION 26. The heading to Section 33.06, Tax Code, is amended to 
read as follows: 

Sec. 33.06. DEFERRED COLLECTION OF (CERTAIN] TAXES ON 
RESIDENCE HOMESTEAD OF ELDERLY PERSON. 

SECTION 27. Subchapter A, Chapter 33, Tax Code, is amended by 
adding Section 33.065 to read as follows: 

Sec. 33.065. DEFERRED COLLECTION OF TAXES ON 
APPRECIATING RESIDENCE HOMESTEAD. (a) An individual is entitled 
to defer or abate a suit to collect a delinquent tax imposed on the portion of the 
appraised value of property the individual owns and occupies as the 
individual's residence homestead that exceeds the sum of: 

(1) l 05 percent of the appraised value of the property for the 
preceding year: and 

(2) the market value of all new improvements to the property. 
(b) An individual may not obtain a deferral or abatement under this 

section and any deferral or abatement previously received expires. if the 
taxes on the portion of the appraised yalue of the property that does not 
exceed the amount provided by Subsection (a) are delinquent. 

(c) To obtain a deferral. an individual must file with the chief appraiser 
for the appraisal district in which the property is located an affidavit stating 
the facts required to be established by Subsection (a). The chief appraiser 
shall notify each taxing unit participating in the district of the filing. After an 
affidavit is filed under this subsection, a taxing unit may not file suit to collect 
delinquent taxes on the property for which collection is deferred until the 
indiyidual no longer owns and occupies the property as 
a residence homestead. 

(d) To obtain an abatement the individual must file jn the court in whjch 
the delinquent tax suit is pendin an affidavit stating the facts required to be 
established by Subsection (a) If the taxing unit that filed the suit does not file 
a controverting affidavit or if. after a hearing, the court finds the individual is 
entitled to the deferral, the court shall abate the suit until the individual no 
longer owns and occupies the property as the individual's 
residence homestead. 

(e) A deferral or abatement under this section applies only to ad valorem 
taxes imposed beginning with the tax year following the first tax year the 
individual entitled to the deferral or abatement qualifies the property for 
an exemption under Section ll.13. For purposes of this subsection. the owner 
of a residence homestead that is qualified for an exemption under 
Section 11.13 on January 1. 1998. is considered to have qualified the property 
for the first time in the 1997 tax year. 
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(fl A tax lien remains on the property and interest continues to accrue 
during the period collection of delinquent taxes is deferred as provided by this 
section. The annual interest rate during the deferral ;period is eight percent 
instead of the rate provided by Section 33.01. A penalty may not be imposed 
on the delinquent taxes for wbjch coJJection is deferred durinc a deferral 
period. The additional penalty provided by Section 33.07 may be imposed 
only if the delinquent taxes for which collection is deferred remain delinquent 
on or after the 91 st day after the date the deferral period expires. A plea of 
limitation. !aches. or want of prosecution does not apply against the taxing 
unit because of deferral of collection as provided by this section. 

(g) Each year the chief appraiser for each appraisal district shall 
publicize in a mapner reasonably designed to notify all residents of the county 
for which the appraisal district is established of the provisions of this section 
and specifically. the method by which an eligible person may obtain 
a deferral. 

(b) In this section: 
(1) 11 New jmproyement'' means an improvement to a residence 

homestead that is made after the appraisal of the property for the preceding 
year and that increases the market value of the property The term does not 
include ordinary maintenance of an existinf structure or the grounds or 
another feature of the prnperty. 

(2) "Resjdence homestead" has the meaning assigned that term by 
Section 11.13. · 

SECTION 28. The heading to Chapter 41, Tax Code, is amended to read 
as follows: 

CHAPTER 41. ADMINISTRATIVE [LOCAL] REVIEW 
SECTION 29. Section 41.12, Tax Code, is amended by adding 

Subsection (c) to read as follows: 
(cl A protest upon which a determination is pending under Subchapter E 

is not considered to be an undetermined protest for the purposes 
of Subsection lb). 

SECTION 30. Section 41.43, Tax Code, is amended to read as follows: 
Sec. 41.43. PROTEST OF DETERMINATION OF VALUE OR 

INEQUALITY OF APPRAISAL. (a) In a protest authorized by 
Section 41.41 (I) or (2). the appraisal district has the burden of establishing 
the value of the property by a preponderance of the evidence presented at the 
hearing. If the appraisal district fai1s to meet that standard, the protest shall 
be determined in favor of the property owner. 

01) A protest on the ground of unequal appraisal of property shall be 
determined in favor of the protesting party unless [if] the appraisal district 
(pt otesting patty] establishes that the appraisal ratio of the property is !1Q1 
greater than the median level of appraisal of: 

(1) a reasonable and representative sample of other properties in the 
appraisal district; or 

(2) a sample of properties in the appraisal district consisting of 
a reasonable number of other properties similarly situated to, or of the same 
general kind or character as, the property subject to the protest. 

(c) For purposes of this section. evidence includes the data. schedules, 
formulas. or other information used to establish the matter at issue. 
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SECTION 31. Section 41.46(a), Tax Code, is amended to read 
as follows: 

(a) The· appraisal review board before which a protest hearing is 
scheduled shall deliver written notice to the property owner initiating 
a protest of the date, time, and place fixed for the hearing on the protest l!lll= 
the oroperty owner waives in writing notice of the hearing. The board shall 
deliver the notice not later than the 15th day before the date of the hearing. 

SECTION 32. Subchapter D, Chapter 41, Tax Code, is amended by 
adding Section 41.71 to read as follows: 

Sec. 41.71. EVENING AND WEEKEND HEARINGS. At the request of 
a property owner. an appraisal review board shall schedule a hearing on 
a protest in the evenine or on a Saturday or Sunday. 

SECTION 33. Chapter 41, Tax Code, is amended by adding 
Subchapter E to read as follows: 

SUBCHAPTER E. DETERMINATION OF PROTEST BY STATE 
OFFICE OF ADMINISTRATIVE HEARINGS 

Sec. 41.91. DEFINITION. In this subchapter, "office" means the State 
Office of Administrative Hearings. 

Sec. 41.92. RULES. The office shall adopt rules of practice and 
procedure for protest proceediDGS under this snbchapter. 

Sec. 41.93 ELECTION OF REMEDIES. (a) A property owner is 
entitled to haye the office conduct a hearin& and determine a protest if: 

(!) the property has an appraised ya!ue of at least $! million as 
determined by the chief appraiser: and 

(2) the property owner: 
(A) files a notice of protest with the appraisal review board 

under Section 41.44· 
(B) is entitled to a hearjn~ and determination of a protest under 

that section: 
(Cl requests in the notice of protest that the office conduct the 

hearin~ and determine the protest: 
(D) states in the notice of protest the a11prajsed value of the 

property in the opinion of the property owner· and 
(E) pays a filing fee of $100 with the notice of protest. 

(b) A property owner who submits a request under this section waives the 
rieht to a hearing and determination of the protest by the appraisal 
reyiew board. 

(s;) A property owner forfeits the rieht to a determination by the office of 
a protest under this subchapter if the property owner does not pay before the 
delinquency date each taxing unit the amount of taxes the property owner 
would be required to pay upder Section 42.08 to preserve the ri2ht to judicial 
reyiew of a determination by the appraisal reyiew board. 

Sec. 41.94. FORWARDING OF NOTICE OF PROTEST AND FILING 
FEE TO OFFICE. On res;ejpt of a notice under Section 41.93 and the required 
filing fee. the appraisal review board shall forward the notice and the filing 
fee to the office. 

Sec. 41.95. CONTESTED CASE. Except as otherwise provided by this 
subchapter, the provisions of Chapter 2001. Government Code. applicable to 
a contested case apply to the determination of a protest under this subchapter. 
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Sec. 41.96. BURDEN OF PROOF. Section 41.43 applies to the 
determination of a protest under thjs subchapter. 

Sec. 41.97. HEARING ON AND DETERMINATION OF PROTEST. 
(a) The administrative law judge to whom the protest is assigned shall 
conduct a hearin2 on the protest. 

(b} The hearing shall be held at: 
(!) the appraisal office· or 
(2) another location convenient to the property owner apd the 

chief appraiser. 
(c) The administrative law judge shall issue a final order determining the 

protest. The final order is binding on the parties and the apmaisal 
reyiew board. 

Sec. 41.98. NOTIFICATION OF DETERMINATION: CORRECTION 
OF APPRAISAL RECORDS. (a) The office shall notify the properly owner. 
chief appraiser. and appraisal review board of the final order determining 
the motest. 

(b} The appraisal review board by written order shall determine the 
protest in accordance with the final order and shall correct (he appraisal 
records as necessary to conform to the order. 

Sec. 41.99. COSTS OF HEARING. The appraisal disirict shall 
reimburse the office for the office 1s costs of conducting hearings under 
(his subchapter. 

Sec. 41.100. SANCTIONS. The administrative law judge may impose 
sanctions against a party or its representative as provided by 
Sections 2003.047(i) and (j). Government Code. as added by Chapter 765. 
Acts of the 74th Legislature. 1995. 

Sec. 41.101. APPEAL. An order of the aporaisal review board 
determining a protest under this subchapter is considered to have been issued 
under Subchapter C for purposes of appeal under Chapter 42. except that 
judicial review of the protest is under the substantial evidence rule. 

SECTION 34. Section 403.302(d), Government Code, is amended to 
read as follows: 

(d) For the purposes of this section, "taxable value" means market 
value less: 

(1) the total dollar amount of any exemptions of part but not all of the 
value of taxable property required by the constitution or a statute that 
a district lawfully granted in the year that is the subject of the study; 

(2) the total dollar amount of any exemptions granted before 
May 31, 1993, within a reinvestment zone under agreements authorized by 
Chapter 312, Tax Code; 

(3) the total dollar amount of any captured appraised value of 
property that is located in a reinvestment zone and that is eligible for tax 
increment financing under Chapter 311, Tax Code; 

(4) the total dollar amount of any exemptions granted under 
Section 11.251, Tax Code; 

(5) the difference between the market value and the productivity 
value of land that qualifies for appraisal on the basis of its productive 
capacity, except that the productivity value may not exceed the fair market 
value of the land; 
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(6) the portion of the appraised value of residence homesteads of the 
elderly on which school district taxes are not imposed in the year that is the 
subject of the study, calculated as if the residence homesteads were appraised 
at the full value required by· law; 

(7) a portion of the market value of property not otherwise fully 
taxable by the district at market value because of action required by statute or 
the constitution of this state that, if the tax rate adopted by the district is 
applied to it, produces an amount equal to the difference between the tax that 
the district would have imposed on the property if the property were fully 
taxable at market value and the tax that the district is actually authorized to 
impose on the property; [mtd] 

(8) the market value of all tangible personal property, other than 
manufactured homes, owned by a family or individual and not held or used for 
the production of income;...IDll! 

(9) the amount by which the market value of a residence homestead 
to which Section 23.21 or 23.22. Tax Code. applies exceeds the appraised 
yalue of that property as calculated under that section. 

SECTION 35. Section 26.052, Tax Code, is repealed. 
SECTION 36. (a) This Act takes effect January 1, 1998, but only if the 

constitutional amendment proposed by H.J.R. No. 4, Acts of the 75th 
Legislature, Regular Session, 1997, is not approved by the voters and 
if S.J.R. No. 43, Acts of the 75th Legislature, Regular Session, 1997, is 
approved by the voters. If the constitutional amendment proposed 
by H.J.R. No. 4, Acts of the 75th Legislature, Regular Session, 1997, is 
approved by the voters or if the constitutional amendment proposed 
by S.J.R. No. 43, Acts of the 75th Legislature, Regular Session, 1997, is not 
approved by the voters, this Act has no effect. 

(b) This Act applies to each tax year that begins on or after the effective 
date of this Act. The changes in law made by this Act do not apply to ad 
valorem taxes imposed before the effective date of this Act, and the law as it 
existed before the effective date of this Act is continued in effect for 
those purposes. 

(c) The change in law made by this Act to Section 6.41, Tax Code, 
relating to the qualifications of an appraisal review board member applies 
only to the appointment of a member on or after the effective date of this Act. 

(d) The change in law made by this Act to Section 11.43, Tax Code, 
applies only to an application for an exemption from ad valorem taxation filed 
on or after the effective date of this Act. An application for an exemption 
from ad valorem taxation filed before the effective date of this Act is covered 
by the law in effect on the date the application was filed, and that law is 
continued in effect for that purpose. 

(e) The change in law made by the addition by this Act of 
Section 33.0l(d), Tax Code, applies only to a penalty incurred on ad valorem 
taxes that become delinquent on or after the effective date of this Act. 
A penalty incurred on ad valorem taxes that became delinquent before the 
effective date of this Act is covered by the law in effect when the taxes 
became delinquent, and that law is continued in effect for that purpose. 
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(f) Sections 28-33 of this Act apply only to a protest of a property 
appraisal the notice of which is filed on or after the effective date of this Act. 
A protest of a property appraisal the notice of which is filed before the 
effective date of this Act is covered by the law in effect when the notice of 
protest was filed, and the former law is continued in effect for that purpose. 

SECTION 37. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Amendment No. 1 

Amend CSSB 841 (House committee substitute) as follows: 
(1) On page 1, line 23, after the word "An" and before the language 

to be removed, insert the words "jpdivjdual who is otherwise eligible to 
serve on the board is not ipeligible because of membership on the 
governing body of a taxing unit. An". 

Floor Amendment No. 2 

Amend CSSB 841 by striking SECTION 4 of the bill and renumbering 
subsequent SECTIONS accordingly. 

Amendment No. 3 

Amend CSSB 841 as follows: 
(1) On page 4, line 14, between 11 fQ.an.kr 11 and 11 Q.ffi.£.e..[ 11

, insert "member 
of the governini: body ". 

(2) On page 4, line 15, between "l!llil" and "is", insert 11
• or former 

officer. director or employee of the appraisal district". 
(3) On page 4, line 19, between "board 11 and 11 is", insert 11~ 

a former member of the goyernin~ body. officer or employee of a taxini: 
unjt or former officer. director. or employee of the apprajsal distrjcf'. 

Floor Amendment No. 4 

Amend CSSB 841 as follows: 
Add a new SECTION to read as follows: Section 11.146, Tax Code is 

amended to read as follows: 
Section 11.146. MINERAL INTEREST [HAVING] VALUE [OF LESS 

'flIAN $588]. 
[(a) J°t person is entitled to an cxcntption f1on1 taxation of a znincral 

intetcst the pe1son o~ns if the inte1est has a taxable rpalae of less than $500.) 
The market value of a mineral interest may not exceed its net taxable value 
accordin~ to the previous calendar year total of the Texas Monthly Report of 
Taxable Crude Oil. Producer Liability. and Texas Report of Natural 
Gas - Supplement Net Taxable Value as determined by the comptroller 
pursuant to rei:ulations adopted under Chapters 201 and 202. 

[{b) The exen1ption p101pided b} Subsection (a) applies to each 
sepa1ate taxing unit in which a person onns a tnineral inte1est and, fut the 
pt11pose of Sttbsection (a), all 1nine1al inte1csts in each taxing unit are 
agg1 egated to detct ntinc • aluc.] 
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Floor Amendment No. S 

Amend CSSB 841 as follows: 
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(1) Insert new SECTIONS to read as follows, and renumber existing 
SECTIONS appropriately: 

SECTION _ . Section 11.42, Tax Code, is amended by adding 
Subsection (c) to read as follows: 

(cl A person who acquires property after January 1 of a tax year may 
receiye an exemption authorized by Section 11.17 I 1. I 8. 11.19 I 1.20. 
l 1.21. l 1.23, or 11.30 for the applicable portion of that tax year immediately 
on qualification for the exemption. 

SECTION _ . Chapter 26, Tax code, is amended by adding 
Section 26.113 to read as follows: 

Sec. 26.113. PRORATING TAXES-ACOUJS!TION BY NONPROFIT 
ORGANIZATION. (al If a person acquires taxable properly that qualifies 
for an js granted an exemption covered by Section l I 42(c;) for a portion of the 
year in which the property was acquired the amount of tax due on the 
property for that year js computed by multiplying the amount of taxes 
imposed on the property for the entire year as provided by Sec;tion 26.09 by 
a fraction the denomjnator of which js 365 and the numerator of which is the 
number of days in that year before the date the property qualified for 
the exemption. 

(b) If the exemption terminates during the year of acquisition. the tax due 
js computed by multiplying the taxes imposed for the entire year as provided 
by Section 26.09 by a fraction the denominator of which is 365 and the 
numerator of which is the number of days the property does not qualify for 
the exemption. 

(2) Strike lines 14-19 on page 19 and substitute the following: 
(d) To receive an exemption the eligibility for which is determined by 

the claimant's qualifications on January l of the tax year. a [ft] person 
required to claim an exemption must file a completed exemption 
application form before May 1 and must furnish the information required 
by the form. A person who after January 1 a tax year acquires property 
that qualifies for an exemption coyered by Section ll .42(c) must apply for 
the exemption for the applicable portion of that tax year before the first 
anniversary of the date the person acquires the property. For good cause 
shown the chief appraiser may extend the deadline for filing an exemption 
application by written order for a single period not to exceed 60 days. 

Floor Amendment No. 6 

Amend CSSB 841 in SECTION 17 of the bill, proposed 
Section ll.43U)(4), Tax Code (committee printing page 20, line 21), by 
striking '1~11 and substituting 11

filY..QIJ! 11
• 

Floor Amendment No. 7 

Amend CSSB 841 as follows: 
On page 22, line 20, after the word "possible" and before the "." 

(period) insert the following: "and shall adjust the comparable sales to the 
subject property 11

• 
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Amendment No. 8 

Amend CSSB 841 by deleting Section 18 and adding a new Section 18 to 
read as follows: 

Amend Section 25.01, Tax Code, by adding a new Subsection (d) to read 
as follows: 

If the appraisal district determines the appraised yalue of a property 
by use of mass appraisal standards. the mass apprajsaJ standards shall 
comply with the Uniform Standards of Professjona! Appraisal Practice 

Floor Amendment No. 9 

Amend CSSB 841 as follows: 
(1) On page 21, line 22, SECTION 19, after the word "appraiser" and 

before the word "and" insert the following: "as applied to all properties 
within a property cateBory 11

• 

(2) On page 21, line 27, SECTION 19, after the word "available" and 
before the word 11 00° insert the following: "to the property owner". 

(3) On page 22, line 2, SECTION 19, after the word "the" and before 
'
1improvements 11

: "owners 11
• 

Amendment No. 10 

Amend CSSB 841 by adding the following appropriately numbered 
section and renumbering the subsequent sections appropriately: 

SECTION __ . Subchapter A, Chapter 23, Tax Code, is amended by 
adding Section 23.0_ to read as follows: 

Sec. 23.0 . APPRAISAL METHODS USED. In determining the 
market value of property. the chief appraiser shall consider the cost 
income and market data comparison methods of appraisal. 

Floor Amendment No. 11 

Amend CSSB 841 as follows: 
In Section 20 of the bill, on page 24, lines 24-26, strike proposed 

Section 23.176(i), Tax Code. 

Floor Amendment No. 12 

Amend CSSB 841 by adding to Section 20 of the Committee Substitute 
the following: 

"Subchapter B, chapter 23, Tax Code, is amended by adding 
Sec. 23.23 which reads as follows:" 

Section 23.23. PROPERTY USED TO PROVIDE AFFORDABLE 
HOUSING. In appraising real property that is rented or leased to 
a low-income individual or family meeting income-eligibility standards 
established by the owner of the property under regulations or restrictions 
limiting the amount that the individual or family may be required to pay 
for the rental or lease of the property, the chief appraiser shall take into 
account the extent to which that use and limitation reduce the market value 
of the property. 
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Floor Amendment No. 13 

Amend CSSB 841 as follows: 
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(1) In the recital to SECTION 20 of the bill (committee printing, page 22, 
line 22), strike "and 23.22" and substitute "23.22, and 23.23". 

(2) In SECTION 20 of the bill, after added Section 23.22(e), Tax Code 
(committee printing, page 26, after line 27), add the following: 

Sec. 23.23. LAND USE OF WHICH IS RESTRICTED BY 
GOYERNMENTAL ENTITY. (a) Land is appraised at a nominal value if: 

(!) the use of the land is subject to a restriction imposed by 
a governmental entity. including a restrictjon to preserve wildlife habitat: 

(2) the owner of the land has not consented (o the restriction: and 
(3) the effect of the restriction is to prohibit all valuable uses of 

the land. 
Cb) If land appraised under Subsection (a) is sold, the seller shall notify 

the chief appraiser of the sale and the sale price not later than the 30th day 
after the effective date of the sale. The chief appraiser may require the seller 
to provide eyidence of the sale price. If the sale price exceeds the appraised 
value. an additional (ax is imposed on the land equal to the difference between 
the amount of taxes imposed on the land for each of the five years preceding 
(he year jn whjch the land is sold and the amount of taxes that would have been 
imposed had the land been appraised at the sale price in each of those years. 
plus interest at an annual rate of seven percent calculated from the dates on 
which the differences would have become due. 

(c) A tax lien attaches to the land on the date of the sale to secure 
payment of the additional tax and interest imposed by Subsection (b) and any 
penalties incurred. The lien exists in favor of all taxing units for which the 
additional tax is imposed. 

(d) The additional tax imposed by Subsection (b) goes not apply to 
~ 

(1) for which an additional tax under Subsection (b) has already been 
imposed: or 

(2) in which the land was not appraised under Subsection (a). 
Ce) If the sale applies (o only part of a parcel that has been appraised 

under Subsection (a) (he additional tax applies only to that part of the parcel 
and equals the difference between the amount of taxes imposed on that part of 
the parcel and the amount of taxes that would have been imposed had that part 
been taxed on the basis of the sale price. 

(f) The assessor for each (axin& unit shall prepare and deliver a bill for 
the addjtjonal taxes plus interest as soon as practjcable. The taxes and interest 
are due and become delinguent and incur penalties and jnterest as proyided by 
law for ad valorem taxes imposed by the taxin& unit jf not paid before the next 
February 1 that is at least 20 days after the date the bill is delivered to the 
owner of the land. 

(g) The sanctions provided by Subsection (b) do not apoly if the land 
is sold for a right-of-way or is condemned. 

Floor Amendment No. 14 

Amend CSSB 841 by striking Section 21 of the bill and renumbering 
subsequent sections of the bill accordingly. 
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Floor Amendment No. 15 

Amend CSSB 841 by adding a new section to the bill, appropriately 
numbered, to read as follows, and renumbering subsequent sections of the 
bill accordingly: 

SECTION_. Section 25.195, Tax Code, is amended to read as follows: 
Sec. 25.195. INSPECTION BY PROPERTY OWNER. (a) After the 

chief appraiser has submitted the appraisal records to the appraisal review 
board as provided by Section 25.22(a) (of this code], a property owner or Jfil. 
owner's [~] designated agent may inspect the appraisal records relating to 
property of the property owner, together with supporting data, [Mid] 
schedules and except as provided by Subsection (bl. any other material or 
informatjon held by the chief appraiser. includina material or information 
obtained under Section 22.27. that is obtained or used in making appraisals 
for the appraisal records relating to that property. 

lb) The owner of property other than vacant land or real property used 
for residential purposes or the owner's agent may not inspect anv material 
or information obtained under Section 22.27. 

Floor Amendment No. 16 

Amend CSSB 841 as follows: 
(1) Add the following appropriately numbered sections to the bill and 

renumber the subsequent sections appropriately: 
SECTION __ . Section 25.25, Tax Code, is amended by amending 

Subsection (e) and adding Subsections (1) and (m) to read as follows: 
(e) If the chief appraiser and the property owner do not agree to the 

correction before the 15th day after the date the motion is filed a [It] party 
bringing a motion under Subsection (tl.QI (d) [of this section] is entitled on 
request to a hearing on and a determination of the motion by the appraisal 
review board. A party bringing a motion under this section must describe the 
error or errors that the motion is seeking to correct. Not later than 15 days 
before the date of the hearing, the board filliill [mmt] deliver written notice of 
the date, time, and place of the hearing to the chief appraiser, the property 
owner, and the presiding officer of the governing body of each taxing unit in 
which the property is located. The chief appraiser, the property owner, and 
each taxing unit are entitled to present evidence and argument at the hearing 
and to receive written notice of the board's determination of the motion. 
A property owner who files the motion must comply with the payment 
requirements of Section 42.08 [of this code] or forfeit the [he fo1feits his] 
right to a final determination of the motion. 

(I) A motion may be filed under Subsection (c) regardless of whether for 
a tax year to which the motion relates. the owner of the property protested 
under Chapter 41 an action relating to the value of the moperty that is the 
subject of the motjon. 

(m) The hearing on a motion under Subsection (cl or Cd) shall be 
conducted in the manner provided by Subchapter C Chapter 41. 

SECTION_. Section 42.01, Tax Code, is amended to read as follows: 
Sec. 42.01. RIGHT OF APPEAL BY PROPERTY OWNER. A property 

owner is entitled to appeal: 
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(1) an order of the appraisal review board determining~ 
(A) a protest by the property owner as provided by 

Subchapter C of Chapter 41 [of this code]; or 
(B) a determination of an appraisal review board on a motion 

filed under Section 25 .25: or 
(2) [an 01dc1 of the eon1pttollc1 dcte1111ining a p1otcst by the 

pt opc1 ty v w net of the appt aisal, inter state allocation, or inh astate 
appo1tionn1cnt of ttanspottation business intangibles as provided by 
Subchapter A, Chaptc1 24 of this code, 01 

[fl}] an order of the comptroller issued as provided by Subchapter B, 
Chapter 24, [of this code] apportioning among the counties the appraised 
value of railroad rolling stock owned by the property owner. 

(2) In SECTION 36 of the bill, add the following appropriately lettered 
subsection and reletter the subsequent subsections appropriately: 

( ) The change in law made by this Act to Section 25.25, Tax Code, 
applies only to a motion to correct an appraisal roll filed on or after the 
effective date of this Act. A motion filed before the effective date of this 
Act is covered by the law in effect when the motion was filed, and that 
law is continued in effect for that purpose. 

Floor Amendment No. 18 

Amend CSSB 841 as follows: 
(1) In Section 30 of the bill, on page 37, amend Section 41.43, Tax Code, 

as follows: 
(a) On line 10, strike the word "or"; 
(b) On line 14, strike the period and substitute in its place the following: 

11 ;_QI 11 
; and 

(c) Add a new subsection (b)(3) to Section 41.43, Tax Code, to read 
as follows: 

(3) a reasonable number of comparable properties 
appropriately adjusted. 

(2) Add a new section to the bill to read as follows: 
. SECTION _. Section 42.26, Tax Code, is amended by adding Subsection 

(d) to read as follows: 
(d) The district court shall grant relief on the ground that a property 

js appraised unequally if the appraised value of the property exceeds the 
medjan appraised value of a reasonable number of comparable properties 
appropriately adjusted. 

Amendment No. 20 

Amend CSSB 841 by striking SECTIONS 28, 29, and 33 of the bill 
and renumbering the subsequent sections and the cross-references to those 
sections appropriately. 

Amendment No. 21 

Amend CSSB 841 by adding the following appropriately numbered 
sections and renumber the subsequent sections appropriately: 

SECTION_ . Section 1.07, Tax Code, is amended by amending 
Subsection (a) and adding Subsection (d) to read as follows: 
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(a) An official or agency required by this title to deliver a notice to 
a property owner may deliver the notice by regular first-class mail, with 
postage prepaid, unless this section or another proyjsion in this title requires 
a different method of delivery. 

(d) A notjce required by Section 11.45(d). 23.44(d) 23 57(d) 23.79(d). 
or 23.85(d) must be sent by certified maj!. 

SECTION _. Section 22.23(a), Tax Code, is amended to read as follows: 
(a) Rendition statements and property reports must be delivered to the 

chief appraiser after January 1 and not later than [before] April 15, expect as 
provided by Section 22.02 [of thi• code]. 

SECTION_. Section 41.01, Tax Code, is amended to read as follows: 
Sec. 41.01. Duties of Appraisal Review Board. (a) The appraisal 

review board shall: 
(1) determine protests initiated by property owners; 
(2) determine challenges initiated by taxing units; 
(3) correct clerical errors in the appraisal records and the 

appraisal rolls; 
(4) act on motions to correct appraisal rolls under Section 25.25; 
(5) determine whether an exemption or a partial exemption is 

improperly granted and whether land is improperly granted appraisal as 
provided by Subchapter C, D, or E, Chapter 23; and 

(6) take any other action or make any other determination that this 
title specifically authorizes or requires. 

(b) The board may not review or reject an agreement between a property 
owner or the owner's a2ent and the chief appraiser under Section 1.11 He). 

SECTION __ . Section 41.45, Tax Code, is amended by adding 
Subsections (g) and (h) to read as follows: 

(g) In.addjtjon to the 2rounds for a postponement under Subsection (e) 
the board shall postpone the hearin2 to a later date if: 

(1) the owner of the property or the owner's a2ent js also scheduled 
to appear at a hearing on a protest filed with the appraisal revjew board of 
another appraisal district: 

(;2) the hearin2 before the other appraisal review board js scheduled 
to occur on the same date as the hearin2 set by the appraisal review board from 
which the postponement is sou~ht; 

(3) the notice of hearin2 delivered to the property owner or the 
owner's agent by the other appraisal review board bears an earlier postmark 
than the notice of hearing deljyered by the board from which the 
postponement is sou~ht or. if the date of the postmark js identical. the 
property owner or agent has not requested a postponement of the other 
bearin1:· and 

( 4) the property owner or the owner's agent includes with the reguest 
for a postponement a copy of the notice of hearini: delivered to the property 
owner or the owner's aaent by the other appraisal review board. 

(h) Before the hearing on a protest or immediately after the hearing 
be2ins the chjef appraiser and the property owner or the owner's a2ent shall 
each proyide the other with a copy of any written material that the person 
intends to offer or submit to the appraisal review board at the hearin2. 
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SECTION __ . Section 42.06, Tax Code, is amended to read as follows: 
Sec. 42.06. Notice of Appeal. (a) To exercise the party's right to appeal 

an order of appraisal review board, a party other than a property owner must 
file written notice of appeal other than a property owner must file written 
notice of appeal within 15 days after the date the party receives the notice 
required by Section 41.47 or, in the case of a taxing unit, by Section 41.07 that 
the order appealed has been issued. To exercise the right to appeal an order of 
the comptroller, a party other than a property owner must file written notice of 
appeal within 15 days after the date the party receives the comptroller's order. 
A property owner is not required to file a notice of appeal under this section. 

(b) ['fltc owucr of an iten1 of ptopett) lta•ing an app1aised 1ah1c in 
excess of $1 rnillion n ho appeals an 01 dct of the appt aisal 1e 1 ic o boa1 d 01 

cornpttollcr under this chaptct tnust file a n1ittcn notice of appeal not later 
than the 15th day aftct the date the the onac1 tccei~cs the notice requited by 
Section 41.47 01 the 01 dct of the eontptr ollc1, as applicable. A pt opct Ly ow 1101 

~ho fails to co1nr;l) n ith this subsection docs not fotfeit the tight to appeal, 
but is liable for a penalty to each taxing unit in nhich the property is taxable 
in an ttntottnt equal to fiyc pctccnt of the taxes finally deter ruined to be dttc on 
rite ptopctt). Fot putpo"'e"' of this sttbgection, the apptaiscd v aloe of the 
p1opc1ty is its app1aiscd 112tlue fot the ettttent }Cttt aeco1diag to the eettified 
apptaisal toll 01 the detc1ntination of the eo1npt1ol1e1, as applicable, as 
1nodified by 01de1 of the nr>ptaisal tcvicw boa1d 01 eon1pttolle1 r>tttsttant to 
• p1otest.) 

[e) A party required to file a notice of appeal under this section other than 
a chief appraiser who appeals an order of an appraisal review board shall file 
the notice with the chief appraiser of the appraisal district for which the 
appraisal review board is established. A chief appraiser who appeals an order 
of an appraisal review board shall file the notice with the appraisal review 
board. A party who appeals an order of the comptroller shall file the notice 
with the comptroller. 

(£} [td?J If the chief appraiser, a taxing unit, or a county appeals, the 
chief appraiser, if the appeal is of an order of the appraisal review board, or 
the comptroller, if the appeal is of an order of the comptroller, shall deliver 
a copy of the notice to the property owner whose property is involved in the 
appeal within 10 days after the date the notice is filed. 

(!!) [ftj) On the filing of a notice of appeal, the chief appraiser shall 
indicate where appropriate those entries on the appraisal records that are 
subject to the appeal. 

Floor Amendment No. 22 

Amend CSSB 841 by adding the following section to the bill, 
appropriately numbered, and renumbering subsequent sections of the 
bill accordingly: 

SECTION_. Section 42.43(b ), Tax Code, is amended to read as follows: 
(b) For a refund made under this section because an exemption under 

Section 11.20 that was denied by the chief appraiser or appraisal review 
board is granted, the taxing unit shall include with the refund interest on 
the amount refunded calculated at an annual rate that is equal to the 
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auction average rate quoted on a bank discount basis for three-month 
treasury bills issued by the United States government, as published by the 
Federal Reserve Board, for the week in which the taxes became delinquent, 
but not more than 10 percent, calculated from the delinquency date for the 
taxes until the date the refund is made. For any other refund made under 
this section, the taxing unit shall include with the refund interest on the 
amount refunded at an annual rate of [that is equal to the auction a>C1age 
tate ql1oted on a bank discount basis fot three ntonth hcasuty bills issued 
by the United State3 go,. e111111eut, as pttblished by the Federal Reset" c 
Doa1d, £01 the week in which the taxes beea111c dclinqttcnt, bttt not 11101e 
than] eight percent, calculated from the delinquency date for the taxes until 
the date the refund is made. 

Floor Amendment NO- 23 

Amend CSSB 841 by adding an appropriately numbered SECTION to 
read as follows and renumbering subsequent SECTIONS accordingly: 

SECTION __ . Chapter 550, Acts of the 63rd Legislature, Regular 
Session, 1973 (Article 2372p-3, Vernon's Texas Civil Statutes), is amended 
by adding Section 6A to read as follows: 

Sec. 6A. REAPPRAISAL OF REAL PROPERTY. An appraisal district 
may not reappraise real property solely because the owner of the property 
is an applicant for or the holder of a license under this Act This section 
does not prohibit an appraisal district from reappraising real property in 
connection with the appraisal of real property in the same general area or 
if requested to do so by the board or by the applicant or license holder. 

Floor Amendment No. 24 

Amend CSSB 841 as follows: 
On page 33, line 19, strike Subsection (e) and substitute the following: 
(e) A penalty imposed under Subsection Cd) does not apply if: 

(1) the exemption was granted by the appraisal district or board and 
not at the request or application of the property owner or the property owner 1s 
aient or 

(2) at any time before the date the tax becomes delinquent, the 
property owner gives to the chief appraiser of the appraisal djstrjct in 
which the property is located written notice of circumstances that would 
disqualify the owner for the exemption. 

Floor Amendment No. 27 

Amend CSSB 841 by adding the following appropriately numbered 
section and renumbering the subsequent sections appropriately: 

SECTION_. Section 23.55(j ), Tax Code, as added by Chapter 471, Acts 
of the 74th Legislature, Regular Session, 1995, applies to a change of use 
of land: 

(1) on or after June 12, 1995; or 
(2) before June 12, 1995, if: 

(A) the change of use occurred on or after June 12, 1990; and 
(B) on June 12, 1995, the owner of the land had not been 

determined to be liable for the sanctions provided by Section 23.55(a), Tax 
Code, by a final and nonappealable order or judgment. 
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Floo.r Amendment No. 28 

Amend CSSB 841 by striking SECTION 12 of the bill and substituting 
the following: 

SECTION 12. Section 11.26, Tax Code, is amended by amending 
Subsection (a) and adding Subsections (g), (h), (i), (j ), and (k) to read 
as follows: 

(a) Except as provided by Subsection (b) [of this section], a school 
district may not increase the total annual amount of ad valorem tax it imposes 
on the residence homestead of an individual 65 years or older above the 
amount of the tax it imposed in the first year the individual qualified that 
residence homestead for the exemption provided by [Subsection (c) of] 
Section 11.13(G) for an individual 65 years of age or older [11.13 of this 
code]. If the individual qualified that residence homestead for the exemption 
after the beginnjng of that first year. the maximum amount of taxes that 
a school district may impose on that residence homestead jn a subsequent year 
is determined as provided by Section 26.112 as if the individual qualified that 
residence homestead for the exemption for that entire first year. except as 
provided by Subsection (b). If the individual qualified that residence 
homestead for the exemption after the beginning of that first year and the 
residence homestead remains eligible for the exemption for the next year and 
if the school district taxes imposed on the residence homestead jo the next 
year are less than the amount of taxes imposed in that first year. a school 
district may not subsequently increase the total annual amount of ad valorem 
taxes it imposes on the residence homestead above the amount it jmposed in 
the year jmmedjately following the first year for which the individual 
gualified that residenGe homestead for the exemption. except as provided by 
SubseGtion (b\. The tax officials shall continue to appraise the property and 
to calculate taxes as on other property, but if the tax so calculated exceeds the 
limitation imposed by this section, the tax imposed is the tax imposed in the 
first year the individual qualified the residence homestead for the exemption. 

(g) If an individual who gualifies for the exemption provided by 
Section l l.13(c) for an individual 65 years of age or older dies the surviving 
spouse of the individual is entitled to the !imitation applicable to the residence 
homestead of the individual if: 

(1) the surviving spouse is 55 years of age or older when the 
indiyidual dies: and 

(2) the resjdenGe homestead of the individual: 
(A) is the residence homestead of the suryiying spouse on the 

date that the individual dies· and 
(B) remains the residence homestead of the survivinG spouse. 

(h) If an individual who qualifies for an exemption provided by 
Section l 1.13(c) for an individual 65 years of age or older dies in the first year 
in whjch the individual qualified for the exemption and the individual first 
qualified for the exemption after the beginning of that year except as 
proyided by Subsection {il. the amount to which the suryiying spouse's school 
district taxes are limited under Subsection (g) is the amount of school district 
taxes imposed on the residence homestead in that year calculated under 
Section 26.112 as if the individual qualifying for the exemption had lived for 
the entire year. 
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(i) If in the first tax year after the year in which an individual dies in the 
circumstances described by Subsection (b) the amount of school district taxes 
imposed on the residence homestead of the surviyin~ spouse is less than the 
amount of school district taxes imposed in the precedini: year as limited by 
Subsection (h). in a subsequent tax year the survivini: spouse's school district 
taxes on that residence homestead are limited to the amount of taxes imposed 
by the district in that first tax year after the year in which the individual dies. 

Ci) Except as provided by Subsection (b) if an individual who receives 
a limitation on tax increases imposed by this section subsequently Qualifies 
a different residence homestead for an exemption under Section 11.13. 
a school district may not impose ad valorem taxes on the subsequently 
qualified homestead in a year in an amount that exceeds the amount of taxes 
the school district would have imposed on the subsequently qualified 
homestead in the first year in which the jndiyjdual receives that exemption for 
the subsequently qualified homestead had the limitation on tax increases 
imposed by this section not been in effect multiplied by a fraction the 
numerator of which is the total amount of school district taxes imposed on the 
former homestead in the last year in which the individual received that 
exemption for the former homestead and the denominator of which is the total 
amount of school district taxes that would have been imposed on the former 
homestead in the last year in which the individual received that exemption for 
the former homestead had the limitation on tax increases imposed by this 
section not been in effect. 

(k) An indjvidual who receives a limitation on tax increases under this 
section and who subsequently qualifies a different residence homestead for 
an exemption under Section 11.13 or an agent of the individual. is entitled 
to receive from the chief appraiser of the appraisal district in which the 
former homestead was located a written certificate providing the 
information necessary to determine whether the indiyidual may qualify for 
a limitation on the subsequently qualified homestead under Subsection (j) 
and to calculate the amount of taxes the school district may impose on the 
subseqµently qµa!ified homestead. 

Floor Amendment No. 29 

Amend CSSB 841 as follows: 
(1) On page 13, between lines 22 and 23, insert a new Subsection (1) to 

read as follows: 
(}) For purposes of the limitation on tax jncreases provided by 

Subsectjon li) the 2overning body of a school district in a county with a 
pQpu!ation of fewer than 75.000 in a manner provided by law for official 
action by the governing body may elect to apply the limitatiQn provided 
by Subsection Ci) to the residence homestead Qf an individµal as if tha( 
subsection were in effect on January 1 1993. The governing body must 
make the election before January 1. 1999. The e!ecliQn applies only to 
taxes imposed in a tax year that begins after (he tax year in which the 
election is made. 

Floor Amendment No. 30 

Amend CSSB 841 by adding an appropriately numbered SECTION to 
read as follows and by renumbering existing SECTIONS accordingly: 



WEDNESDAY, MAY 28, 1997 3437 

SECTION Section 31.0l(c), Tax Code, is amended to read as follows: 
(c) The tax bill or a separate statement accompanying the tax bill shall: 

(1) identify the property subject to the tax; 
(2) state the appraised value, assessed value, and taxable value of 

the property; 
(3) if the property is land appraised as provided by Subchapter C, D, 

or E, Chapter 23 of this code, state the market value and the taxable value 
for purposes of deferred or additional taxation as provided by 
Section 23.46, 23.55, or 23.76, as applicable, of this code; 

(4) state the assessment ratio for the unit; 
(5) state the type and amount of any partial exemption applicable to 

the property, indicating whether it applies to appraised or assessed value; 
(6) state the total tax rate for the unit; 
(7) state the amount of tax due, the due date, and the 

delinquency date; 
(8) explain the payment option and discounts provided by 

Sections 31.03 and 31.05 of this code, if available to the unit's taxpayers, 
and state the date on which each of the discount periods provided by 
Section 31.05 concludes, if the discounts are available; 

(9) state the rates of penalty and interest imposed for delinquent 
payment of the tax; [llTld] 

(10) include the name and telephone number of the assessor for the 
unit and if different of the collector for the unit· and 

(11} include any other information required by the comptroller. 

Floor Amendment No. 31 

Amend CSSB 841 as follows: 
1. By adding the correctly numbered following sections: 
SECTION_. Section 26.05(d), Tax Code, is amended to read as follows: 
(d) The governing body may not adopt a tax rate that if applied to the 

total taxable value would impose an amount of taxes that exceeds last year's 
~[exceed the lonct of the rollback tax 1ate 01 183 pctccnt of the effective 
tax 1ate ealettlated as p1ovided b) Section 26.84 of this code] until it has held 
a public hearing [on the p1opo•ed incICase) and has otherwise complied with 
Section 26.06 [of thi3 code]. ['Fhc govc111ing bodj of a taxing unit shall 
1ceh1ce n tax t&tc set bj law 01 by vote of the c1ccto1ate to tfte lowc1 of tl1c 
rollback tax rate 01 183 percent of the effective tax 1atc and llHt) not adopt 
a highe1 1atc unless it first eotnplics ~ith Section 26.86 of this code.] 

SECTION_. Section 26.06(b), as amended by Chapters 456 and 947, 
Acts of the 70th Legislature, Regular Session, 1987, is amended to read 
as follows: 

(b) The notice of a public hearing may not be smaller than one-quarter 
page of a standard-size or a tabloid-size newspaper, and the headline on the 
notice must be in 18-point or larger type. The notice must: 

(!) contain a statement in the following form: 
"NOTICE OF PUBLIC HEARING ON TAX[~] INCREASE 

"The (name of the taxing unit) will hold a public hearing on a proposal to 
increase total tax revenues from properties on the tax roll [in (the p1cccdi11g 
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yestj] by (percentage by which taxes to be imposed under proposed tax rate 
exceed last year's Jeyy [of increase o~ct the lower of the effective or rollback 
tax rtttes]) percent. Your individual taxes may increase [at a g1catc1 or lcssct 
!'lite;] or [ =l decrease, depending on the change in the taxable value of your 
property in relation to the change in taxable value of all other property l!lli! 
the tax rate that is adopted. 

"The public hearing will be held on (date and time) at (meeting place). 
"(Names of all members of the governing body, showing how each voted 

on the proposal to consider the [*"'<] increase in total tax revenues or, if one 
or more were absent, [or] indicating the absences.)"; and 

(2) contain the following information: 
(A) the unit's adopted tax rate for the preceding year and the 

proposed tax rate, expressed as an amount per $100; 
(B) the difference, expressed as an amount per $100 and as 

a percent increase or decrease, as applicable, in the proposed tax rate 
compared to the adopted tax rate for the preceding year; 

(C) the average appraised value of a residence homestead in the 
taxing unit in the preceding year and in the current year; the unit's homestead 
exemption, other than an exemption available only to disabled persons or 
persons 65 years of age or older, applicable to that appraised value in each of 
those years; and the average taxable value of a residence homestead in the unit 
in each of those years, disregarding any homestead exemption available only 
to disabled persons or persons 65 years of age or older; 

(D) the amount of tax that would have been imposed by the unit 
in the preceding year on a residence homestead appraised at the average 
appraised value of a residence homestead in that year, disregarding any 
homestead exemption available only to disabled persons or person 65 years of 
age or older; 

(E) the amount of tax that would be imposed by the unit in the 
current year on a residence homestead appraised at the average appraised 
value of a residence homestead in the current year, disregarding any 
homestead exemption available only to disabled persons or persons 65 years 
of age or older, if the proposed tax tax rate is adopted; and 

(F) the difference between the amounts of tax calculated under 
Paragraphs (D) and (E) of this subdivision, expressed in dollars and cents and 
described as the annual increase or decrease, as applicable, in the tax to be 
imposed by the unit on the average residence homestead in the unit in the 
current year if the proposed tax rate is adopted. 

SECTION_. Sections 26.06(d),(e), and (g), Tax Code, are amended to 
read as follows: 

(d) At the public hearing the governing body shall announce the date, 
time, and place of the meeting at which it will vote on the proposed increase 
in total tax revenues [•ate inCicasc]. After the hearing it shall give notice of 
the meeting at which it will vote on the proposed increase in total tax revenues 
[Mite] and the notice shall be in the same form as prescribed by Subsections (b) 
and (c) [of this section], except that it must state the following: 
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"NOTICE OF VOTE ON TAX RATE 
"The (name of the taxing unit) conducted a public hearing on a proposal 

to increase the total tax revenues of the (name of the taxing unit [)")'ttT 
p1opc1t) toxc•] by (percentage by which taxes to be imposed under proposed 
tax rate exceed last year's levy [of inc1 ease o rei the lo n c1 of the effeeti" c tax 
talc 01 1ollback tax tale]) percent on (date and time public hearing 
was conducted). 

"The (governing body of the taxing unit) is scheduled to vote on the tax 
rate that will result in that tax increase at a public meeting to be held on (date 
and time) at (meeting place)." 

(e) The meeting to vote on the increase may not be earlier than the third 
day or later than the 14th day after the date of the public hearing. The meeting 
must be held inside the boundaries of the unit in a publicly owned building or, 
if a suitable publicly owned building is not available, in a suitable building to 
which the public normally has access. If the governing body does not a adopt 
.a [and i11c1cascd) rate that would impose an amount of taxes that exceeds last 
year's leyy by the 14th day, it must give a new notice under Subsection (d) [of 
thi• •eetion] before it may adopt a rate that would impose an amount of taxes 
that exceeds last year's levy [exceeds the tax rate calculated a.~ pto v ided by 
Section 26.04 of this code]. 

ill [ti;?] The comptroller by rule shall prescribe the language and format 
to be used in the part of the notice required by Subsection (b)(2) (of-tlm 
•eclion]. A notice under Subsection (b) is not valid if it does not substantially 
conform to the language and format prescribed by the comptroller under 
this subsection. 

2. By renumbering subsequent sections accordingly. 

Floor Amendment No. 33 

Amend CSSB 841 as follows: 
(1) In SECTION 22 of the bill (committee printing, page 29, 

lines 10-12), strike the introductory language to the section and substitute 
the following: 

SECTION 22. Section 25.19, Tax Code, is amended by amending 
Subsections (b) and (i) and adding Subsections U) and (k) to read as follows: 

(2) At the end of SECTION 22 of the bill (committee printing, at the end 
of page 30), add the following: 

(k) The chief appraiser shall include with a notice required by 
Subsection (a) or (i): · 

(1) a copy of a notice of protest form as prescribed by the 
comptroller under Section 41.44(d): 

(2) an envelope addressed to the appraisal review board· and 
(3) instructions for completing and mailing the form and 

requesting a hearing on the protest. 

Floor Amendment No. 34 

Amend CSSB 841 by adding the following new section to the bill, 
appropriately numbered, and renumbering subsequent sections of the 
bill accordingly: 
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SECTION_. (A) SECTION 26.05 (d), Tax Code, is amended to read 
as follows: 

(d) The governing body may not adopt a tax rate that if applied to the 
total table value would impose an amount of taxes that exceeds last year's levy 
[exceeds the loo ct of the 1ollbaek tax 1ate 01 103 pc1ccnt of the cffceti•c tsx 
1atc ealcttlated as ptovidcd by Section 26.04 of this code] until it has held 
a public hearing [on the ptoposcd inctcasc] and has otherwise complied with 
Sections [Section] 26.06 and 26.065 [of this code). [The go•ctning body of 
a taxing unit shall 1tdtjjtt a tax 1ate set by lan ct by vote of the clceto1ate to 
the lo net of the 1ollback tax 1atc 01 183 pc1eent of the effective tax 1ate and 
tnay not adopt a highc1 1atc ttnlcss it fitst eontplics nith: Section 26.06 of 
this code.] 

(b) Chapter 26, Tax Code, is amended by adding Section 26.065 to read 
as follows: 

Sec. 26.065. NOTICE OF HEARING ON MUNICIPAL TAX INCREASE. 
(a) The governin& body of a municipality required to hold a public hearing by 
Section 26.05(d) shall. if the municjpali)y mails a bill to customers of 
a utility includin& a water. watewater. or electric utility. include a copy of the 
notice with the utility bjl! sent to the utility customers who reside in the 
municipality. The notjce must appear on one 8-1/2 x 11-iocb piece of paper. 
and the wordjn~ of the notice must cover substantially the entire pa~e. The 
bill may contain only one other 8-112 x I !-inch piece of paper in addition to 
the bill and the notice required by this subsection. -

(b) If the municipality is not required to mail a notice under 
Subsection (a), or if the municipality mails the customers' bills on a postcard 
or similar type document that could not be accompanied by an 8-1/2 x !!-inch 
sheet of paper, the municipality shall mail a copy of the notice to the 
household of each person who voted in the most recent contested general 
election for municipal officers conducted in the municipality, according 
to the voting records of the municipality. The notice must appear on 
one 8-1/2 x II-inch piece of paper, and the wording of the notice must cover 
substantially the entire page. 

(c) The notice required by this section must contain a statement in the 
following form: 

"NOTICE OF PUBLIC HEARING ON MUNICIPAL TAX INCREASE 
"This notice is required by law. It is to inform you that the governing 

body of (name of municipality) will hold a public hearing on a proposal to 
increase total tax revenues from properties on the tax roll in (the preceding 
year) by (percentage by which the proposed tax rate exceeds the lower of the 
municipality's effective or rollback tax rate) percent. The taxes you pay to 
(name of municipality) may increase at a greater or lesser rate, or even 
decrease, depending on the change in the taxable value of your property in 
relation to the change in taxable value of all other property subject to taxation 
by (name of municipality). 

"The governing body of (name of municipality) will hold the public 
hearing on (date and time) at (meeting place)." 

( d) If the municipality has access to a public, educational, or 
governmental television channel, the municipality shall also broadcast the 
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notice described by Subsection (c) on that channel. The notice must be 
broadcast at least five times a day for at least 60 seconds each time on each of 
seven days preceding the date of the public hearing on the proposed 
tax increase. 

(e) Notwithstanding Section 26.06(a), the governing body of 
the municipality may not hold the public hearing required by 
Section 26.05 before the seventh day after the earliest date on which all 
or substantially all the notices requred by Subsection (a) or (b) have 
been mailed. 

Floor Amendment No. 35 

Amend CSSB 841 as follows: 
(1) Strike the recital to SECTION 2 of the bill (committee printing, 

page 1, lines 13 and 14) and substitute the following: 
SECTION 2. Section 6.03, Tax Code, is amended by amending 

Subsections (a), (b), (c), (d), and (1) to read as follows; 
(2) In SECTION 2 of the bill, between amended Subsections 6.03(c) 

and (1), Tax Code (committee printing, page 2, between lines 25 and 26), 
insert the following: 

( d) The voting entitlement of a taxing unit that is entitled to vote for 
directors is determined by dividing the total dollar amount of property 
taxes imposed in the district by the taxing unit for the preceding tax year 
by the sum of the total dollar amount of property taxes imposed in the 
district for that year by each taxing unit that is entitled to vote, by 
multiplying the quotient by 1,000, and by rounding the product to the 
nearest whole number. That number is multiplied by the number of 
directorships to be filled. A taxing unit participating in two or more 
districts is entitled to vote in each district in which it participates, but only 
the taxes imposed in a district are used to calculate voting entitlement in 
that district. For a county in which the commissioners court determines or 
approves the property tax rate of a hospital district that participates in the 
same appraisal district as the county. the total dollar amount of property 
taxes imposed in the appraisal djstrict by the county includes the dollar 
amount of property taxes imposed in the appraisal district by the 
hospital district. 

The amendments were read. 

Senator Cain moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on SB 841 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees 
on the part of the Senate on the bill: Senators Cain, Chair; Harris, 
Armbrister, Bivins, and Ratliff. 
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CONFERENCE COMMITTEE ON HOUSE BILL 768 

Senator Duncan called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 768 and moved that the 
request be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on HB 768 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Duncan, Chair; 
Shapleigh, Sibley, Fraser, and Luna. 

CONFERENCE COMMITTEE ON HOUSE BILL 2086 

Senator Lucio called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 2086 and moved that the 
request be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on HB 2086 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Lucio, Chair; 
Madla, Cain, Harris, and Armbrister. 

CONFERENCE COMMITTEE ON HOUSE BILL 311 

Senator Patterson called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 311 and moved that the 
request be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on HB 311 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Patterson, Chair; 
Whitmire, Fraser, Armbrister, and Brown. 

SENATE BILL 534 WITH HOUSE AMENDMENTS 

Senator Harris called SB 534 from the President's table for 
consideration of the House amendments to the bill. 



WEDNESDAY, MAY 28, 1997 3443 

The President laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 534 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the collection of claims for recovery of money under subrogation 
and third-party reimbursement rights arising from medical payments by 
health and human services agencies. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subchapter B, Chapter 531, Government Code, is amended 

by adding Sections 531.0391 and 531.0392 to read as follows: 
Sec. 531.0391. SUBROGATION AND THIRD-PARTY 

REIMBURSEMENT COLLECTION CONTRACT. (a) The commission 
shall enter into a contract under which the contractor is authorized on behalf 
of the commission or a health and human services a~ency to recover money 
under a subro&ation or third-party reimbursement rj~ht held by the 
commission or a health and human services agency arising from payment of 
medical expenses. The contract must provide that: 

(1) the commission or agency. as appropriate. shall compensate the 
contractor based on a percentage of the amount of money recovered by the 
contractor for the commission or agency: and 

(2) with the approval of the attorney required by other law to 
represent the commission or a~ency in court. the contractor may represent the 
commjssion or agency in a court proceeding to recover money under 
a subroiation or third-party reimbursement right if the representation is 
cost-effective and specifically authorized by the commission. 

(b) The commission shall deyelop a process for identifying claims for the 
recovery of money under a subrogation or third-party rejmbursement right 
described by this section and referring the claims to the contractor. A health 
and human services agency shall cooperate with the contractor on a claim of 
the agency referred to the contractor for collection. 

(c) The commissjon is not required to enter into a contract under 
Subsection Ca) if the commission cannot identify a contractor who is willing 
to contract with the commission on reasonable terms. lf the commission 
cannot jdentify such a contractor the commission shall deyelop and 
implement alternative policies to ensure the collection of money under 
a subrogation or third-party reimbursement right. 

(d) The commission may allow a state agency other than a health and 
human services agency to be a party to the contract required under 
Subsection (a) In that case. the commission shall modify the contract as 
necessary to reflect the services to be provided by the contractor to the 
additional state agency. 

Sec. 531.0392. SUBROGATION AND THIRD-PARTY 
REIMBURSEMENT: HOSPITAL PROYIDERS. A hospital provider may 
recover from a third party any ·funds to which the commission or a health and 
human seryices agency has a right of recoye~y under Section 32.033. Human 
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Resources Code. In addition. a hospital provider may file a lien under 
Chapter 55 Property Code. to recoyer the full amount of hospital char2es for 
seryices proyided to a recipient of medjcal assistance under Chapter 32. 
Human Resources Code. On recovery from a thjrd party. the hospital proyjder 
shall reimburse the commission or a health and human seryjces a2ency for any 
amount previously paid to the hospital provider by the commission or the 
health and human services agency. as appropriate. The combined amounts 
received by the hospital provider from the commission or a health and human 
services agency and the third party may not exceed the amount char2ed by the 
hospital for the injured recipient's fjrst 100 days of hospitalizatjon. 

SECTION 2. Not later than February 1, 1998, the Health and Human 
Services Commission shall enter into an initial contract or implement the 
alternative policies as required by Section 531.0391, Government Code, as 
added by this Act. 

SECTION 3. Not later than September 1, 1998, the Health and Human 
Services Commission shall prepare and deliver to the governor, lieutenant 
governor, speaker of the house of representatives, and clerks of the standing 
committees of the senate and house of representatives with primary 
jurisdiction over human services a report concerning: 

(1) the commission's progress in improving collection of money 
under subrogation and third-party reimbursement rights relating to medical 
expenses paid by the commission and health and human services agencies; 

(2) the adequacy of existing lien and subrogation statutes; 
(3) any feature of a contract or a claims processing procedure of the 

commission or a health and human services agency that limits the ability of 
the commission or agency to collect money under a subrogation or third-party 
reimbursement right described by Subdivision (1) of this section; and 

( 4) any other matter affecting the ability of the commission or 
a health and human services agency to collect money under a subrogation or 
third-party reimbursement right described by Subdivision (1) of this section. 

SECTION 4. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. 1 

Amend CSSB 534 as follows: 
(1) Amend SECTION 1, Sec. 531.0391, by adding a new subsection (e) 

to read as follows: 
"(e) Any contract entered into under Subsection (al shall not affect or 

infringe on any existin2 collection contract. 11 

(2) Amend SECTION 1, Sec. 531.0392, by striking the subsection in its 
entirety and substituting the following: 

Sec 531.0392. SUBROGATION AND THIRD-PARTY 
REIMBURSEMENT· HOSPITAL PROYIDERS. To the extent permissible 
by law a hospital provider may claim a ri2ht of subro2ation as to any 
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funds to which the commission or a health and human servjces agency has 
a right of recovery under Section 32.033. Human Resources Code. If the 
hospital proyider's claim for subrogation is based on an injured recipient 
makin~ a claim for damage from a third party tortfeasor. the hospital 
proyider's rights of subrogation are secondary to that of the commission 
may not be asserted directly or indirectly against the injured recipient. and 
may only be asserted when the injured recipient bas fully recovered their 
actual damages from the third party. The combined amounts received by 
the hospital provider from the commission and the third party may not 
exceed the amount charged by the hospital for the injured recipient's 
first 100 days of hospitalization, 

The amendments were read. 

Senator Harris moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on SB 534 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees 
on the part of the Senate on the bill: Senators Harris, Chair; Ellis, Madia, 
Duncan, and Cain. 

SENATE BILL 383 WITH HOUSE AMENDMENTS 

Senator Cain called SB 383 from the President's table for consideration 
of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 383 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the regulation of preferred provider benefit plans. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subchapter G, Chapter 3, Insurance Code, is amended by 

adding Article 3. 70-3C to read as follows: 
Art. 3.70-3C. PREFERRED PROVIDER BENEFIT PLANS 
Sec. 1. DEFINITIONS. In this article: 

(1) "Emergency care" means health care services provided in 
a hospital emergency facility or comparable facility to evaluate and stabilize 
a medical condition of recent onset and severity. including severe pain. that 
would lead a prudent layperson. possessing an average knowledge of 
medicine and health to believe that the person's condition, sickness, or injury 
is of such a nature that failure to get immediate medical care could result in: 
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(A) placin2 the person's health in serious jeopardy: 
(B) serious impairment to bodily functions· 
(C) serious dysfunction of any bodily organ or part: 
(D) serious disfi2urement· or 
(E) in the case of a pre2nant woman serious jeopardy to the 

health of the fetus. 
(2) "Health care ;provider" or "proyider" means a practitioner. 

institutional provider. or other person or organization other than 
a physician who: 

(A) furnishes health care services: and 
(Bl is licensed or otherwise authorized to practice in this state. 

£3) 11 Health insurance policy" means a eroup or individual insurance 
policy certificate. or contract that provides benefits for medical or sur2ical 
expenses incurred as a result of an accident or sickness. 

(4) 11 Hospital 11 means a licensed public or private institution as 
defined by: 

(A) Chapter 241. Health and Safety Code· or 
(B) Subtitle C. Title 7 Health and Safety Code. 

(5) "Institutional provider 11 means a hospital nursing home. or any 
other medical or health-related service facility that cares for the sick or 
injured or provides care for other coverage that may be provided through 
a health insurance policy. 

(6) "Insurer" means a life. health. and accident company. a health 
and accident company. a health insurance company. or any other company 
operating under Chapter 3 l 0 20. 22. or 26 of this code authorized to issue. 
deliyer. or issue for delivery in thjs state health insurance policies. 
certificates. or contracts. 

(7) "Jjfe-threatenin~ 11 means a djsease or condition in whjch the 
likelihood of death js hi2h unless the course of the disease or condition 
is interrupted. 

(8) 11 Pbysician" means a person licensed to practice medicine in 
this state. 

(9) nPractitioner 11 means a person who practices a healing art and is: 
(A) a practitioner described by Section 2(B). Chapter 397 Acts 

of the 54th Legislature. Regular Session. 1955 (Article 3.70-2. Vernon's 
Texas Insurance Code) or Article 21.52 of thjs code: or 

(B) an occupational therapist. physical therapist. or advanced 
practjce nurse. 

(10) "Preferred provider" means a physician practitioner hoSpital, 
institutional provider or health care provider. or an oruanization of 
physicians or health care providers. who contracts with an insurer to provide 
medical care or health care to insureds covered by a health insurance policy. 
certificate or contract. 

(11) "Prospective jnsured" means: 
(A) for group coverage. an individual. including a dependent. 

who is eligible for coverage under a health insurance policy issued lo the 
group· or 
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(B) for individual coverage. an individual. including 
a dependent. who is eligible for coverage and who has expressed an interest in 
purchasing an individual health insurance policy. 

(12) "Quality assessment" means a mechanism established and 
utilized by an insurer for the purposes of eyaluating. monitoring. or 
improving the quality and effectiyeness of the medical care delivered by 
physicians or health care providers to perscins covered by a health insurance 
policy to ensure that the care delivered is consistent with that delivered by an 
ordjnary reasonable. prudent physician or health care provider· under the 
same or similar circumstances. 

(13) 11 Seryice area" means the geographic area or areas set forth in 
the health insurance policy or preferred provider contract in which a network 
of preferred providers is offered and available. 

Sec. 2 APPLICATION. This article applies to any preferred provider 
benefit plan in which an insurer provides. through its health insurance policy. 
for the payment of a level of coverage thaJ is different from Jhe basic !eye! of 
coverage provided by the health insurance policy if the insured uses 
a preferred provider. This article does not apply to provisions jn a health 
insurance policy for dental care benefits. 

Sec. 3 CONTRACTING REQUIREMENTS. (a) If it meets the 
requirements of this section. a health insurance policy that includes benefits 
different from the basic level of coverage for the use of preferred providers: 

(1) is not: 
(A) unjust under Article 3.42 of this code· or 
£Bl unfair discrimination under: 

(i) Article 21.21-6 of this code. as added by 
Chapter 415. Acts of the 74th Legislature. Regular Session. 1995: or 

(ii) Article 21.21-8 of this code: and 
(2) does not violate· 

(A) Section 2(B). Chapter 397 Acts of the 54th Legislature. 
Regular Session. 1955 (Article 3.70-2 Yernon's Texas Insurance Code): or 

CB) Article 21.52 of this code, 
Cb) A physician. practitioner. instilutjonal proyider. or health care 

provider other than a physician. practitioner. or institutional provjder if those 
other health care providers are included by the insurer as preferred providers. 
who is licensed to treat injuries or illnesses or to provide services covered by 
the health insurance policy that comply with the terms and conditions 
established by the insurer for designation as preferred providers may apply 
for and shall be afforded a fair. reasonable. and equivalent opportunity Jo 
become a preferred provider. An insurer may not unreasonably withhold 
designation as a preferred proyider. 

(c) If an jnsurer wjthholds from a physician designation as a preferred 
provider. the insurer shall provide a reasonable reyiew mechanism that 
incorporates. in an advisory role only. a review panel. Any recommendation 
of the reyiew panel shall be provided on request to the affected physician. If 
an insurer makes a determination that is contrary to a recommendation of the 
reyiew panel. the insurer shall also provide a written explanation of the 
insurer's determination on request to the affected physician. 
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(d) The reyjew panel must be composed of at least three jndjyjduals who 
are selected by the insurer from a list of the physicians contracting with the 
insurer and must include one member who is a physician in the same :;pecialty 
as the affected physician or a similar specialty. if available. The physicians 
contractin~ with the insurer in the applicable service area shall provide the 
insurer with the list of physicians. 

(e) The insurer shall give a phy:;jcian or health care proyjder not 
designated as a preferred provider on initial application written reasons for 
the insurer's denial of the desjanation. lJnless otherwise limited by this code. 
this subsection does not probjbit an insurer from rejectina an application from 
a physjcian or health care proyjder based on a determination that the preferred 
provider benefit plan has sufficient qualified providers. 

(Q An insurer. when sponsoring a preferred provider benefit plan shall 
immediately notify by publication or in writing to each physician and 
practitioner each physician and practitioner in the lleoiiraphic area covered 
by the plan of its intent to offer the plan and of the opportunity to participate 
in the plan. The insurer shall provide the notice and opportunity to participate 
annually to noncontracting physicians and practitioners in the geographic 
area covered by the plan. The insurer on request shall make available to 
a physician or health care proyider information concernina the application 
process and qualification requirements for participation as a preferred 
provider in the plan. 

(g) An insurer that markets a preferred proyider benefit plan must 
contract with physicians and health care providers to ensure that all medical 
and health care services and items contained in the package of benefits for 
which coyera2e is proyjded including treatment of illnesses and injuries. will 
be provjded under the health insurance policy in a manner that ensures both 
availability and accessibility of adequate personnel. specialty care. 
and facilities. 

(h) Each insured shall have the right to treatment and diagnostic 
techniques as prescribed by a physician or other health care provider that are 
included in the preferred proyider benefit plan. 

(i) Each contract by an insurer with a physician or a physicians group 
must include a mechanism for the resolution of complaints jnjtiated by an 
insured. physician. or physicians group. That mechanism must provide for 
reasonable due process and must include. in an advisory role only. a review 
panel selected in the manner described by Subsection (d) of this section. 

(j) Before terminatjni a contract with a physician. the insurer shall 
proyjde written reasons for the termination. Before termination of the 
contract with a physjcjan. but within a period not to exceed 60 days the 
insurer. on request. shall provide a reasonable review mechanism that 
incorporates in an advisory role only a reyjew panel selected in the manner 
described in Subsection (d) of this section. except in cases in which there is: 

0) imminent harm to a patient's health: 
(2) an action by a state medical or other physician licensing board or 

other 2overnment a2ency that effectively impairs a physjcian's ability to 
practice medicine: or 

(3) fraud or malfeasance. 
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(k) A recommendation of the reyiew panel shaII be proyided to the 
affected physician. If the insurer makes a determination that is contrary to 
a recommendation of the review panel the insurer shall also proyjde a written 
explanation of the insurer's determination on request to the affected 
physician. On request. an expedited review process shall he made available 
to a physician whose participation is being terminated. The expedited review 
process must comply with rules established by the commissioner. 

(ll An insurer that conducts uses. or relies on economic profiling to 
admit or terminate physicians or health care providers from a preferred 
provider benefit plan shall make available to a physician or health care 
provider on request the economic profile of that physician or health care 
provider. including the written criteria by which the physician or health care 
provider's performance is to be measured An economic profile must be 
adjusted to recoinize the characteristics of a physician's or health care 
provider's practice that may account for variations from expected costs. 

Im) An insurer may not engage in quality assessment except through 
a panel of at least three physicians selected by the insurer from among a list of 
physicians contracting with the insurer. The physicians who contract with the 
insurer in the applicable service area shall provide the insurer with the list. 

(n) A preferred provider contract may not require any health care 
provider. physician. or physicians group to execute hold-harmless clauses in 
order to shift. from the insurer to the preferred provider. tort liability 
resulting from acts or omissions of the insurer. 

(o) A preferred provider contract must include a provision by which the 
physician or health care provider agrees that if the preferred orovjder is 
compensated on a discounted fee basjs the jnsured may be billed only on the 
discounted fee and not on the full charge. 

(p) An insurer may enter into an aereement with a preferred provider 
oraanization for the purpose of offering a network of preferred providers. 
The agreement may provide that the notice requirements and other 
requirements imposed on insurers under this article may be complied with by 
either the insurer or the preferred provider organization on the insurer's 
behalf If an insurer enters into an agreement with a preferred provider 
oraanization under this subsection it is the responsibility of the insurer to 
meet the requirements of this article or to ensure that those requirements are 
met. Each preferred provider benefit plan offered in this state shall comply 
with the requirements of this article. 

(q) An insurer shall comply wjth Article 21.55 of this code with respect 
to prompt payment of insureds. A preferred provider contract must include 
a provision for payment to the physician or health care provider for coyered 
services that are rendered to insureds under the contract not later than the 45th 
day after the date on which a claim for payment is received with the 
documentation reasonably necessary to process the claim or within the 
period not to exceed 60 days. that is specified by written aereement between 
the physician or health care provider and the insurer. For purposes of this 
subsection. "coyered services" means health care services and benefits to 
which an insured is entitled under the terms of the contract 
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Cr) For purposes of this section. "termination" includes the deselectjon of 
a physician or provider from a preferred provider orianizatjon or the failure 
or refusal of a preferred proyjder orianjzation to renew a contract entered into 
with a physician or provider. 

Sec. 4. CONTINUITY OF CARE. (a) The insurer shall establish 
reasonable procedures for ensuring a transition of insureds to physicians or 
health care providers and for continuity of treatment. Insurers shall proyide. 
subject to Sections 6(e)-(e) of this article. reasonable advance notjce to the 
insured of the impendine termination from the plan of a physician or health 
care proyjder who is currently treatin& the insured and. if a preferred 
provider's participation in the plan js terminated. shall make available to the 
insured a current listine of preferred providers · 

(b) Each contract between an insurer and a physician or health care 
provider must proyide that the termination of a preferred provider 1s 
partjcipation in the plan. except for a reason of medical competence or 
professional behayjor does not release: 

(ll the physician or health care provider from the eenerally 
reco~nized obliiatjon to treat the insured and to cooperate in arraneinc for 
appropriate referrals: or 

(2) the insurer from the oblieation to reimburse the physician or 
health care provider or. if applicable the insured at the same preferred 
provider rate if. at the time of the preferred provider's termination. the insured 
has special circumstances such as a disability. acute condition. or 
life-threatening illness or is past the 24th week of pre~nancy and is receiyin~ 
treatment in accordance with the dictates of medjcal prudence 

(£) For purposes of Subsection (b) of this section. "special 
gr--;umstances" means a condition for which the treating physician or health 
care provider reasonably believes that discontinuing care by the treating 
physician or provider could cause harm to the patient. Special circumstances 
shall be identified by the treatine physician or health care proyjder. who must 
reqµest that the insmed be permitted to continµe treatment under the 
physician's or proyjder's care and must agree not to seek payment from the 
insured of any amounts for which the insured would not be responsible if the 
physician or proyider were sti!J a preferred provider. 

(d) Each contract between an insurer and physicians and health care 
providers must include procedures for resolying disputes regardinli the 
necessity for continued treatment by a physician or provider 

(e) This section does not extend the obligation of the insurer to 
reimburse. at the oreferred provider level of coverage. the terminated 
physicjan or health care proyider or. if applicable. the insured for on~oing 
treatment of an insured after the 91st day after the effective date of the 
termination. However the obligation of the insurer to reimburse. at the 
preferred provider level of coverage. the terminated physician or health care 
provider or if applicable. an insured who. at the time of the termination: 

(1) is past the 24th week of preenancy extends throµgh delivery of 
the child. immediate postpartum care. and the fo!low-up checkup within the 
first six weeks of delivery: or 
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(2) is beinG treated for a life·threatenjn2 illness or condition extends 
through the completion of the treatment if the physjcian or health care 
provider agrees to the provisions established under this section. 

Sec. 5. EMERGENCY CARE PROVISIONS. If the insured cannot 
reasonably reach a preferred provider the insurer shalJ proyjde 
reimbursement for the followine emergency care servjces at the preferred 
level of benefits until the insured can reasonably be expected to transfer to 
a preferred proyider: 

(1) any medical screening examination or other evaluation required 
by state or federal law to be provided in the emergency facility of a hospital 
that is necessary to determine whether a medical emergency condition exists; 

(2) necessary emergency care services. including the treatment and 
stabilization of an emergency medical condition: and 

(3\ services originating in a hospital emergency facility following 
treatment or stabilization of an erner.eency medical condition. 

Sec. 6. MANDATORY DISCLOSURE REQUIREMENTS. (a\ Each 
health insurance policy. health benefit plan certificate. endorsement. 
amendment. application. or rider subiect to this article must: 

(1) be written in plain language: 
(2) be in a readable and understandable format- and 
(3) comply with all applicable requirements relating to minimum 

readability requirements. 
(b) The insurer on request, shall provjde to a current or prospective 

1iroup contract holder or current or prospective insured an accurate written 
descrjptjon of the terms and conditions of the policy to allow the current or 
prospective group contract holder or current or prospectiye insured to make 
comparjsons and informed decisions before· selecting among health care 
plans. The written description must be in a readable and understandable 
format as prescribed by the commissioner and must include a current list of 
preferred provjders. The insurer may provide a handbook published by the 
insurer to satisfy the requirement adopted under this subsection if the content 
of the handbook is substantively similar to and achieves the same !eye! of 
disclosure as the written description prescribed by the commissioner and 
includes the current list of physicians and health care providers. 

(c) Each insurer shall provide to its insureds a current list of preferred 
providers at least annually. 

(dl An insurer or an agent or representative of an insurer may not cause 
or perrnifthe use of. or distribution to a prospective insured of. information 
that is untrue or misleading. 

(e) If participation of a physician or practitioner is terminated for 
reasons other than the preferred proyider's re<Juest. an insurer that has 
compHed with the requirements adopted under Section 3(i) of this article may 
f:ive reasonable advance notice to an insured of the impendinlj termination 
from the plan of a physician or provjder who is currently treating the insured. 

(fl If a physician or provider voluntarily terminates the physician 1s or 
provider's relationship with an insurer the physician or provider shall 
provide reasonable notice to insureds under the physjcjan 1s or proyider's care. 
The insurer shall provide assistance to the physician or proyider in ensuring 
that the notice requirements of this subsection are met 
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(gl If participation of a physician or practitioner is terminated for 
reasons related to imminent harm. an insurer may notifv insureds 
immediately. 

Sec. 7. PROHIBITED PRACTICES. (a) An insurer may not engage in 
any retaliatory action against an insured includina the cancellation of or 
refusal to renew a policy because the insured. or a person acting on behalf of 
the insured. has filed a complaint against the insurer or against a preferred 
proyider or has appealed a decision of the insurer. 

(b) An insurer may not en~age in any retaljatory action against 
a physician or health care provider. including termination of or refusal to 
renew a contract because the physician or proyider has. on behalf of an 
insured. reasonably filed a complaint against the insurer or has appealed 
a decision of the insurer. 

(c) An insurer may not. as a condition of a contract with a physician or 
health care provider or in any other manner. prohibit. attempt to prohibit. or 
discourage a physician or proyider from: 

(1) discussing with or communicating to a current. prospective or 
former patient or a party designated by a patient information or opinions 
regarding that patient's health care including the patient's medical condition 
or treatment options: or 

(2) discussing with or communicating in good faith to a current. 
prospective. or former patient or a party designated by a patient. information 
or opinions regarding the proyjsions terms. requirements. or services of the 
health care plan as they relate to the medical needs of the patient. 

(d) An jnsurer may not in any way penaJize terminate. or refuse to 
compensate for covered services a physician or provider because the 
physician or provider has communicated with a current. prospective. or 
former patient. or a party designated by a patient. in a manner protected by 
this section. 

(e) An insurer may not: 
(1) require. as a condition of coverage or for any other reason: 

(A) the observation of a psychotherapy session relating to or 
involving an insured· or 

(B) that a practitioner's process or progress notes be submitted 
to the insurer for review: or 

12) deny benefits for psychotherapy on the grounds that the patient 
refuses medication: 

(Al based on the patient's religious beliefs: or 
CB) for a period beyond the contract limits related to 

outpatient visits. 
Sec. 8. AVAILABILITY OF PREFERRED PROVIDERS. la) Any 

insurer offering a preferred provider benefit plan must ensure that both 
preferred proyider benefits and basic leyel benefits are reasonably available 
to all insureds within the designated service area. 

(b) If services are not available through preferred providers within the 
service area. nonpreferred providers shall be reimbursed at the same 
percentage leyel of reimbursement as the preferred providers would have 
been reimbursed had the insured been treated by preferred providers, This 
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subsection does not require reimbursement at a preferred level of coverage 
solely because an insured resides out of the service area and chooses to 
receive services from proyiders other than preferred providers for the 
insured's own convenience. 

Sec. 9. RULEMAKING AUTHORITY. The commissioner may adopt 
rules and standards as necessary to implement the provisions of this 
article, including: 

(1) rules prohibitina the use of financial incentives or payments to 
a physician or proyider that act directly or indjrectJy as an inducement to limit 
medically necessary services· and 

(2) standards to ensure reasonable accessibility and availability of 
preferred provider and basic level benefits to Texas citizens. 

SECTION 2. The requirements of Article 3.70-3C, Insurance Code, as 
added by this Act, apply only to an insurance policy or contract issued, 
delivered, or renewed on or after the effective date of this Act. 

SECTION 3. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. I 

Amend CSSB 383 as follows: 
(1) In SECTION 1 of the bill, in Section 7(e)(2)(B), Article 3.70-3C, 

Insurance Code (page 15, line 10, corrected house committee report printing), 
strike 11 or 11

• 

(2) In SECTION 1 of the bill, in Section 7(e)(2)(B), Article 3.70-3C, 
Insurance Code (page 15, line 15, corrected house committee report printing), 
strike 11 outpatient visits. 0 and substitute "outpatient visits: or 11

• 

(3) In SECTION 1 of the bill, in Section 7(e), Article 3.70-3C, Insurance 
Code (page 15, between lines 15 and 16, corrected house committee report 
printing), insert a new Subdivision (3) to read as follows: 

"(3l deny benefits for mental health therapy on the grounds that 
the therapy is provided in a group session with family members or 
other individuals. 11

• 

Floor Amendment No. 2 

Amend CSSB 383 in Section 7, Article 3.70-3C, Insurance Code, as 
added by SECTION 1 of the bill (page 15, between lines 15 and 16, house 
committee printing), by inserting Subsection (f) to read as follows: 

(0 An insurer or preferred provider that uses a drug formulary in 
proyiding a prescription drug benefit shall proyjde the benefit to an insured 
for a drug not included in the formulary if: 

(1) the drug not included in the formulary is jn a class of dru~s 
covered under the prescription drug benefit: 

(2l a physician treating the insured under the preferred provider 
benefit plan determines that prescription of the drug not included in the 
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formulary. rather than a drug included jn the formulary is in the best interest 
of the insured· and 

(3) the enrollee pays the difference between the costs of the 
dru2s if the dru2 that is not included in the formulary is more expensive 
than the drug that is include in the formulary. 

Amendment No. 3 

Amend CSSB 383 on page 13, line 7, between "to" and "and", 
insert 11

• allows accurate comparisons to other plans. 11
• 

Floor Amendment No. 1 on Third Reading 

Amend CSSB 383 on third reading as follows: 
(1) In Section 3(c), Article 3.70-3C, Insurance Code, as added by 

SECTION 1 of the bill (page 5, line 14, corrected house committee report 
printing), in the first sentence, between "physician 11 and ndesif:nation", insert 
"or practitioner". 

(2) In Section 3(c), Article 3.70·3C, Insurance Code, as added by 
SECTION 1 of the bill (page 5, line 18, corrected house committee report 
printing), in the second sentence, strike "physician. 11 and substitute 
"physician or practitioner." 

(3) In Section 3(c), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 5, line 21, corrected house committee report 
printing), in the third sentence, strike "physician. 11 and substitute "physician 
or practitioner. 11 

(4) In Section 3(d), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 5, line 24, corrected house committee report 
printing), in the first sentence, between "physicians" and 11 contracting 11

, insert 
"or practitioners". 

(5) In Section 3(d), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill, (page 5, line 25, corrected house committee report 
printing), in the first sentence, strike 11 who is a physician in the same 
speciality as the affected physician 11 and substitute "who is a physician or 
practitioner in the same speciality as the affected physician or practitioner". 

(6) In Section 3(d), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 5, line 26, corrected house committee report 
printing), in the second sentence, between "physicians" and "contracting", 
insert "or practitioners". 

(7) In Section 3(d), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 6, line 1, corrected house committee report 
printing), in the second sentence, strike "physicians." and substitute 
"physicians or practitioners." 

(8) In Section 3(i), Article 3. 70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 7, lines 6-8, corrected house committee report 
printing), in the fjrst sentence, strike "physician or a physicians ~roup must 
include a mechanism for the resolution of complaints initiated by an insured. 
physician or physicians group. 11 and substitute 11 physician. physicians group. 
or practitioner must include a mechanism for the resolution of complaints 
initiated by an insured physicjan. physicians wroup. or practitioner. n 
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(9) In Section 3(j ), Article 3. 70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 7, lines 12-14, corrected house committee report 
printing), strike "physician the insurer shall provide written reasons for the 
termination. Before termination of the contract with a physician 11 and 
substitute "preferred provider. the insurer shall provide written reasons for 
the termjnation. Before termjnation of the contract wjth a physician 
or practitioner.". 

(10) In Section 3(j )(2), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 7, line 22, corrected house committee report 
printing), strike "a physician's ability to practice medicine:" and substitute 
"a physician 1s or practitioner's ability to practice medicine or provide 
health care;". 

(11) In Section 3(k), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 7, line 25, corrected house committee report 
printing), in the first sentence, strike 11 physician. 11 and substitute 11 physician or 
practitioner. u 

(12) In Section 3(k), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 8, line 1, corrected house committee report 
printing), in the second sentence, strike 11 physician. 11 and substitute 
"physician or practitioner. n . 

(13) In Section 3(k), Article 3.70-3C, Insurance Code, as added by 
SECTION 1 of the bill (page 8, line 2, corrected house committee report 
printing), in the third sentence, strike "physician" and substitute "physician 
or practitioner". 

The amendments were read. 

Senator Cain moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on SB 383 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees 
on the part of the Senate on the bill: Senators Cain, Chair; Nelson, Madia, 
Sibley, and Harris. 

SENATE BILL 384 WITH HOUSE AMENDMENTS 

Senator Nelson called SB 384 from the President's table for 
consideration of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 384 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to utilization review under health benefit plans and health 
insurance policies. 



3456 SENXIB JOURNAL - REGULAR SESSION 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 2, Article 21.58A, Insurance Code, is amended to 

read as follows: 
Sec. 2. DEFINITIONS. In this article: 

(1) "Administrative procedure act" means Chapter 2001. 
Government Code [the 1\dniiuist1ative P1oeedu1e and Texas Rcgistct Act 
(l11ticlc 6252 13a, 't'e111011'3 Texas Civil Statutes)). 

(2) "Administrator" means a person holding a certificate of authority 
under Article 21.07-6 of this code. 

(3) "Adverse determination" means a determination by a utilization 
review agent that the health care services furnished or proposed to be 
furnished to a patient are not medically necessary or not appropriate in the 
allocation of health care resources. 

(4) ["Doa1d" tncans the State Board of Insu1ancc. 
(ffl] "Certificate" means a certificate of registration granted by the 

commissioner (board] to a utilization review agent. 
w [t6?] 11 Commissioner 11 means the commissioner of insurance. 
(fil [ffl] "Emergency care 11 means health care services provided in 

a hospit] emer2ency facility or comparable facility to evaluate and stabilize 
medical conditions of recent onset and severity. includjn~ severe pain. that 
would lead a prudent layperson possessing an average knowledge of medicine 
and health to believe that his or her condition, sickness. or injury is of such 
a nature that failure to ~et immediate medical care could result in: 

(A) placine the person's health in serjous jeopardy: 
(B) serious impairment to bodily functions: 
(Cl serious dysfunction of any bodily orean or part: 
(D) serious disfigurement· or 
(El in the case of a preenant woman. serious jeopardy to the 

health of the fetus (bona fide e111c1 gene) set Y ices as defined in Section 2(1), 
Chaplet 397, 1'\cts of the 54th Lcgislatatc, 1955 (14t1tielc 3.78 Z, Vc1non's 
Texas Insttrance Code) and Section 2(t), Texas Ilealth hfaintcnancc 
01ganiz:ation Act (A1tielc 201'\.02, \'e1non's Texas Insttrance Code)]. 

(lj, (ts}] "Dental plan" means an insurance policy or health benefit 
plan, including a policy written by a company subject to Chapter 20 of this 
code, that provides coverage for expenses for dental services. 

(fil [f9}] "Enrollee" means a person covered by a health insurance 
policy or plan and includes a person who is covered as an eligible dependent 
of another person. 

(2) [tt6}] "Health benefit plan" means a plan of benefits that defines 
the coverage provisions for health care for enrollees offered or provided by 
any organization, public or private, other than health insurance. The term 
does not jnclude a plan that provides covera~e only for a specified accident or 
disease or a hospital indemnity. Medicare supplement. lon~·term care. or 
other limited health insurance policy. 

(l!l.) (fttt] "Health care provider" means any person, corporation, 
facility, or institution licensed by a state to provide or otherwise lawfully 
providing health care services that is eligible for independent reimbursement 
for those services. 
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Ull [~] "Health insurance policy" means an insurance policy, 
including a policy written by a company subject to Chapter 20 of this code, 
that provides coverage for medical or surgical expenses incurred as a result of 
accident or sickness. 

(12) 11 Life-threatening condition" means a condition from which the 
likelihood of death is high unless the course of the disease or condition 
is interrupted 

(13) "Nurse" means a professional or registered nurse, a licensed 
vocational nurse, or a licensed practical nurse. 

(14) "Open meetings law" means Chapter SSL Goyernment Code 
(271, 1\cts of the 68th Lcgislatd1e, Rcgula1 Session, 1967 (Article 6252 17, 
Yetnon's Texas Ci~.il Statt1tes)]. 

{lS) "Open records law" means Chapter SS2 Government Code 
(424, Acts of the 63td LcgLslatntc, Rcgttlat Session, 1973 (Atticlc 6252 17a, 
\'crnon's Texas Ci vii Statntcs)). 

{16) "Patient" means the enrollee or an eligible dependent of the 
enrollee under a health benefit plan or health insurance plan. 

(17) "Payor" means: 
(A) an insurer writing health insurance policies; 
(B) any preferred provider organization, health maintenance 

organization, self-insurance plan; or 
(C) any other person or entity which provides, offers to 

provide, or administers hospital, outpatient, medical, or other health benefits 
to persons treated by a health care provider in this state pursuant to any 
policy, plan, or contract. 

(18) 11 Physician" means a licensed doctor of medicine or a doctor 
of osteopathy. 

(19) "Provider of record" means the physician or other health care 
provider that has primary responsibility for the care, treatment, and services 
rendered to the enrollee and includes any health care facility when treatment 
is rendered on an inpatient or outpatient basis. 

(20) "Utilization review 11 means a system for prospective or 
concurrent review of the medical necessity and appropriateness of health care 
services being provided or proposed to be provided to an individual within 
this state. Utilization review shall not include elective requests for 
clarification of coverage. 

(21) "Utilization review agent" means an entity that conducts 
utilization review for: 

(A) an employer with employees in this state who are covered 
under a health benefit plan or health insurance policy; 

(B) a payor; or 
(C) an administrator. 

(22) "Utilization review plan" means the screening criteria and 
utilization review procedures of a utilization review agent. 

(23) "Working day" means a weekday, excluding a legal holiday. 
SECTION 2. Sections 3{h), {d), (e), and (f), Article 21.SSA, Insurance 

Code, are amended to read as follows: 
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(b) The commissioner may only issue a certificate to an applicant that 
has met all the requirements of this article and all applicable rules and 
regulations of the commissioner [boanl]. 

(d) Certification may be renewed biennially by filing, not later than 
March 1, a renewal form with the commissioner accompanied by a renewal fee 
in an amount set by the commissioner l"""""l · 

(e) The commissioner shall promulgate certification and renewal forms 
to be filed under this section. The form for initial certification must require 
the following: 

(1) the entity's name, address, telephone number, and normal 
business hours; 

(2) the name and address of an agent for service of process in 
this state; 

(3) a summary of the utilization review plan, but in no event shall 
proprietary details be subject to inclusion in the summary; 

( 4) information concerning the personnel categories that will 
perform utilization review for the utilization review agent; 

(5) a copy of the procedure established by the utilization review 
agent as required by this article for appeal of an adverse determination; 

(6) a certification that the utilization review agent will comply with 
the provisions of this article; and 

(7) a copy of the procedures for handling oral and written complaints 
by enrollees, patients, or health care providers. 

(f) The commissioner ["'°"""] shall establish, administer, and enforce 
the certification and renewal fees under this section in amounts not greater 
than that necessary to cover the cost of administration of this article. 

SECTION 3. Sections 4(c), (h), (i), (k), (m), and (n), Article 21.58A, 
Insurance Code, are amended to read as follows: 

(c) Personnel employed by or under contract with the utilization review 
agent to perform utilization review shall be appropriately trained and 
qualified. Personnel who obtain information regarding a patient's specific 
medical condition diaanosis. and treatment options or protocols directly 
from the physician or health care provider, either orally or in writing, and who 
are not physicians shall be nurses QI[;] physician assistants or mental health 
providers qualified to provide the service requested by the 
provider [, tcgistctcd 1eco1ds adtninisttators, or acc1crlitcd records 
technicians, li*iho ate cithe1 licensed 01 certified, 01 shall be indi•id1:1als oho 
httve 1ecci•td fo11nal 01icntation and haining in accordance with policies and 
pt occdut cs established by the utilization 1c1:ic n agent to assu1 c eon1pliancc 
nitb this section, and a dcsc1iption of such policies and p1occdtues shall be 
filed n itb the co111111L~:!iionc1 ]. This provision shall not be interpreted to 
require such qualifications for personnel who perform clerical or 
administrative tasks. 

(h) Utilization review conducted by a utilization review agent shall be 
under the direction of a physician licensed to practice medicine in this state 
[h' a state licensing agcnc1 in the United States]. 

(i) Each utilization review agent shall utilize written medically 
acceptable screening criteria and review procedures which are established 
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and periodically evaluated and updated with appropriate involvement from 
physicians, including practicing physicians, dentists. and other health care 
providers. Utilization review decisions shall be made in accordance with 
currently accepted medjcal mental health. or health or mental health care 
practices. takinB into account special circumstances of each case that may 
require deviatjon from the norm stated in the screening criteria. Screenine 
criteria must be obiective clinically yalid. compatible wjtb established 
principles of health or men(al health care and flexible enough to allow 
deviations from the norms when iustified on a case-by-case basis. Screenine 
criteria mus( be used to de(ermine only whether to approve the requested 
treatmenL Denials must be referred to an appropriate physician. dentist. or 
other health or mental health care provider to de(ermjne medical necessi(y. 
Such written screening criteria and review procedures shall be available for 
review and inspection to determine appropriateness and compliance as 
deemed necessary by the commissioner and copying as necessary for the 
commissioner to carry out his or her lawful duties under this code, provided, 
however, that any information obtained or acquired under the authority of this 
subsection and article is confidential and privileged and not subject to the 
open records law or subpoena except to the extent necessary for the [boo1d 01] 
commissioner to enforce this article. 

(k) Subject to the notice requirements of Section 5 of this article, in any 
instance where the utilization review agent is questioning the medical 
necessity or appropriateness of health care services, the health care provider 
who ordered the services shall be afforded a reasonable opportunity to discuss 
the plan of treatment for the patient and the clinical basis for the utilization 
review agent's decision with a physician [ 01, in the ease of a dental plan n ith 
a dcntht,] prior to issuance of an adverse determination. 

(m) A utilization review agent shall establish and maintain a complaint 
system that provides reasonable procedures for the resolution of oral or 
written complaints initiated by enrollees, patients, or health care providers 
concerning the utilization review and shall maintain records of ~ [ottelt 
wiittcn] complaints for three [two] years from the time the complaints are 
filed. The complaint procedure shall include a written response to the 
complainant by the agent within 3.Q [66] days. The utilization review agent 
shall submit to the commissioner a summary report of all complaints at such 
times and in such forms as the commissioner [b-oard] may require and shall 
permit the commissioner to examine the complaints and all relevant 
documents at any time. 

(n) The utilization review agent may delegate utilization review to 
qualified personnel in the hospital or health care facility where the health care 
services were or are to be provided. Delegation does not relieve the 
utilization reyjew agent of full responsibility for compliance with this article, 
including responsibility for the conduct of those to whom utilization review 
has been dele~ated. 

SECTION 4. Sections S(c) and (d), Article 21.SSA, Insurance Code, are 
amended to read as follows: 

(c) In the event of an adverse determination, the notification by the 
utilization review agent must include: 
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(1) the principal reasons for the adverse determination; 
(2) the clinical basis for the adverse determination: 
ill a description or the source of the screening criteria that were 

utilized as guidelines in making the determination; and 
ill [ffl] a description of the procedure for complaint and appeal. 

(d) The notification of adverse determination required by this section 
shall be provided by the utilization review agent: 

(1) within one working day by telephone or electronic transmission 
to the provider of record in the case of a patient who is hospitalized at the time 
of the adverse determination. to be followed within three workine days by 
a Jetter notifying the patient and the proyider of record of an adverse 
determination; [or] 

(2) within three working days in writing to the provider of record and 
the patient if the patient is not hospitalized at the time of the adverse 
determin ation;,...QI 

(3) within a time period appropriate to the circumstances of the 
service delivery and the patient's condition not to exceed one hour when the 
adverse determination relates to poststabilization care after emergency 
treatment reguested by a treating physician or provider. under which 
circumstances notification shall be provided to the treatini physician or 
health care provider. 

SECTION 5. Section 6, Article 21.58A, Insurance Code, is amended to 
read as follows: 

Sec. 6. APPEAL OF ADVERSE DETERMINATIONS OF UTILIZATION 
REVIEW AGENTS. (a) A utilization review agent shall maintain and make 
available a written description of procedures for [!m] appeal [p1occdu1c] of an 
adverse determination. 

(b) The procedures for appeals shall be reasonable and shall include 
the following: 

(1) a provision that an enrollee, a person acting on behalf of the 
enrollee, or the enrollee's physician or health care provider may appeal the 
adverse determination orally or in writing [and shall be p10~ idcd, on reqttest, 
a cleat and concise statcntcnt of the clinical basis £01 the 
ad" et se detct tnination ]; 

(2) a provision that. within five working days from receipt of the 
appeal the utilization review agent shall send to the appealing party a letter 
acknowledging the date of the utilization review agent's receipt of the aJ:!peal 
and inc!udin~ a reasonable list of documents needed to be submitted by the 
appealing party to the utilization review agent for the appeal and information 
about the appeal requirements of this subsection. unless the utilization review 
agent receives an oral appeal of adverse determjnation. in which case the 
utilization review agent shall send a one-pa~e appeal form to the 
appealin~ party; 

(3) a provision that appeal decisions shall be made by a physician, 
provided that, if the appeal is denied and within 10 working days the health 
care provider sets forth in writing good cause for having a particular type of 
a specialty provider review the case, the denial shall be reviewed by a health 
care provider in the same or similar specialty as typically manages the 
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medical. dental mental health. or specialty condition, procedure, or treatment 
under discussion for review of the adverse determination and that the 
specialty review shall be completed within 15 working days of receipt of 
the request; 

(4) in addition to the written appeal, [a method fo1] an expedited 
appeal procedure for emergency care denials. denials of care for 
life-threatening conditions and denials of continued stays for hospitalized 
patientslh.at [, nhieh] shall include a review by a health care provider who has 
not previously reviewed the case and who is of the same or a similar specialty 
as a health care provider who typically manages the medical condition. 
procedure. or treatment under reyiew [, 311ch appeal 1nust be J completed in 
a period based on the medical or dental immediacy of the condition 
procedure or treatment not to exceed one working day from the date [no latct 
than one notking dn) folloning the da) on nhieh the appeal, h1clttdi11g] all 
information necessary to complete the appeal[;] is received [made to the 
tttilization 1cvicu• agent]; [and) 

(5) a provision that after the utilization reyjew agent has sought 
review of the appeal of the adyerse determination the utilizatjon reyiew agent 
shall issue a response letter to the patient. a person acting on behalf of the 
patient or the patient's physician or health care provjder explaining the 
resolution of the appeal and including a statement of the specific medical. 
dental. or contractual reasons for the resolution. the clinical basis for the 
decision. and the specialization of any physician or other provider 
consulted· and 

(li) written notification to the appealing party of the determination of 
the appeal, as soon as practical, but in no case later than 30 days after the date 
the utilization review agent receives the appeal [1eeciving all the tequited 
doeu111entation of the appeal. If the appeal is denied, the w 1itten notification 
shall include the clinical basis fot the appeal's denial and the 3pccittlt) of the 
ph)sician ntaking the denial). 

SECTION 6. Section 7, Article 21.58A, Insurance Code, is amended by 
adding Subsection (c) to read as follows: 

(c) A utilizatjon review agent must provide to the commissioner a written 
description of the procedures to be used when responding to poststabj1ization 
care after emergency treatment requested by a treating physician or health 
care provider. 

SECTION 7. Section 8, Article 21.58A, Insurance Code, is amended to 
read as follows: 

Sec. 8. CONFIDENTIALITY. (a) A utilization review agent shall 
preserve the confidentiality of individual medical records to the extent 
required by law. 

(b) A utilization review agent may not disclose or publish individual 
medical records. personal information. or other confidential information 
about a patient obtained in the performance of utilization review without the 
prior written consent of the patient or as otherwise required by law. lf....lfil. 
authorization is submitted by a person other than the individual who is the 
subject of the personal or confidential information requested the 
authorization must be: 
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Cl\ dated: and 
(2) siened by the individual who is the subject of the personal or 

confidential information requested not later than one year before the date the 
disclosure is sou&ht. 

(!;) A utilization review agent may provide confidential information to 
a third party under contract or affiliated with the utilization review agent for 
the sole purpose of performing or assisting with utilization review. 
Information provided to third parties shall remain confidential. 

(d) If an individual submjts a written request to the utilization review 
aaent for access to recorded personal information about the individual. the 
utilization review agent shall not later than the 10th business day after the 
date the request is received: 

(ll eive written notice to the individual submitting the reQuest of the 
nature and substance of the recorded personal information: and 

(2) permit the individual to see and personally copy the recorded 
personal information pertaining to the individual or to obtain a copy of the 
recorded personal information by mail at the discretion of the individual. 
unless the recorded personal information is in coded form. in which case the 
agent shall provide an accurate written translation in plain language. 

(e) A utilization review agent's charges for providing a copy of recorded 
personal jnformation to individuals shall be reasonable. as determined by rule 
of the commissioner. and may not include any costs that are otherwise 
recouped as part of the charge for utilization review. 

(f) [(tj] The utilization review agent may not publish data which 
identifies a particular physician or health care provider, including any quality 
review studies or performance tracking data, without prior written notice to 
the involved provider. This prohibition does not apply to internal systems or 
reports used by the utilization review agent. 

W [(ti}] Documents in the custody of the utilization review agent that 
contain confidential patient information or physician or health care provider 

· financial data shall be destroyed by a method which induces complete 
destruction of the information when the agent determines the information is 
no longer needed. 

(h,) [(tj] All patient, physician, and health care provider data shall be 
maintained by the utilization review agent in a confidential manner which 
prevents unauthorized disclosure to third parties. Nothing in this article shall 
be construed to allow a utilization review agent to take actions that violate 
a state or federal statute or regulation concerning confidentiality of 
patient records. 

(i) Notwithstandine the provisions in Subsections (al through (h) of this 
section. the utilization review aient shall provide to the commissioner on 
request jndiyidual medical records or other confidential information for 
determination of compliance with this article. The information is confidential 
and privi!eeed and is not suQ,ject to the open records law or to subpoena, 
except to the extent necessary for the commjssjoner to enforce this article. 

(j) Notwithstandin2 any other provision of this article. a utilization 
review aient may not require as a condition of treatment approval or for any 
other reason the obseryatjon of a psychotherapy session or the submission or 
review of a mental health therapist's process or proiress notes. 
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SECTION 8. Sections 9(a), (b), and (d), Article 2i.58A, Insurance Code, 
are amended to read as follows: 

(a) If the commissioner believes that any person or entity conducting 
utilization review pursuant to this article is in violation of [a tttilizalion 
1e• icn agent has • iolated 01 is y iolating] this article or applicable regulations, 
the commissioner shall notify the utilization review agent health 
maintenance organization. insurer or other person or entity of the alleged 
violation and may compel the production of any and all documents or other 
information as necessary in order to determine whether or not such violatjon 
has taken place [p1o•idcd b3' this eod:c]. 

(b) The commissioner may initiate (the] proceedings under this section 
[ aftct the 30th da3 aftct the date the co1n1nissione1 notifies the agent as 
1cqnircd b) Sttbseetion (a) of this section]. 

(d) If [aftct notice and hca1iag] the commissioner determines that the 
utilization review agent. health maintenance organization. insurer or other 
person or entity conductin~ utilization review under this article has violated 
or is violating any provision of this article, the commissioner may: 

(1) impose sanctions under Section 7, Article 1.10 of this code; [or] 
(2) issue a cease and desist order under Article 1. lOA of this code;,,QI 
(3\ assess administrative penalties under Article 1. lOE of this code. 

SECTION 9. Section 13, Article 21.58A, Insurance Code, is amended to 
read as follows: 

Sec. 13. AUTHORITY TO ADOPT RULES. The commissioner may 
(bontd shttll hn~c the nttthority to] adopt rules [and 1cgulntions] to implement 
the provisions of this article. The commissioner (board] shall appoint 
an [11 n1e111be1] advisory committee to advise the commissioner [b-mrrd] in 
developing rules (and 1egulations] to administer this article as authorized by 
Section 2001.031. Government Code. The committee's deliberations shall be 
subject to the open meetings law. The committee shall include the public 
counsel and one representative for each of the following: insurance 
companies, health maintenance organizations, group hospital service 
corporations, utilization review agents, employers, physicians, .dentists, 
hospitals, registered nurses, and other health care providers. 

SECTION 10. Section 14, Article 21.58A, Insurance Code, is amended 
by amending Subsections (e), (g), and (h) and adding Subsection (j) to read 
as follows: 

(e) This article shall not apply to the terms or benefits of employee 
welfare benefit plans as defined in Section l(ll (:3-tffl] of the Employee 
Retirement Income Security Act of 1974 (29 U.S.C. Section 1002(11 (t99%]). 

(g) A health maintenance organization is not subject to this article except 
as expressly provided in this subsection and Subsection (i) of this section. If 
such health maintenance organization performs utilization review as defined 
herein, it shall, as a condition of licensure: 

(1) comply with Sections 1. 2. 4, 5, 6 7 8. 9, 11. 12, 13, and 14 [~ 
(e), (e), (f), (h), (i), and (I)] of this article, and the commjssjoner (board] shall 
promulgate rules for appropriate verification and enforcement of compliance. 
However, nothing in this article shall be construed to prohibit or limit the 
distribution of a proportion of the savings from the reduction or elimination of 
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unnecessary medical services, treatment, supplies, confinements, or days of 
confinement in a health care facility through profit sharing, bonus, or 
withhold arrangements to participating physicians or participating health care 
providers for rendering health care services to enrollees; i!!!l! 

(2) [establish and 1naintain a systctn fo1. 
[(A) handling and 1csr>onding to eotnplaints by enrollees, 

patients, 01 health eate p104idc1s, 
[(D) p1ovidiag health ea1e p10Yidc1s with notice of 111edical 

ncccssilj 01 p1og1a111 1cqtti1en1cnts that have not been 1nct, including a 
1casonablc oppo1tttnitJ to disett'1ls the plan of heattnent and clinical basis £01 
a tttilii:ation tcview detc11nination nith a physician, and 

[ (C) pto ~siding the ctn ollcc, patient, and health eat c pt o" idet 
an oppoatunity to appeal the dete1ntinatio11, and 

[ffl] submit to assessment of maintenance taxes under 
Article 20A.33, Texas Health Maintenance Organization Act (Article 20A.33, 
Vernon 1s Texas Insurance Code), to cover the costs of administering 
compliance of health maintenance organizations under this section. 

(h) An insurer which delivers or issues for delivery a health insurance 
policy in Texas and is subject to this code is not subject to this article except 
as expressly provided in this subsection and Subsection (i) of this section. If 
an insurer performs utilization review as defined herein it shall, as a condition 
of licensure, comply with Sections 1 2. 4. 5 6 7. 8. 9. 11. 12, 13, 
and 14 [4 tlnough 8] of this article, and the commissioner [boltrd] shall 
promulgate rules for appropriate verification and enforcement of compliance. 
Such insurers shall be subject to assessment of maintenance tax under 
Article 4.17 of this code to cover the costs of administering compliance of 
insurers under this section. 

CD A specialty utilization review agent is not subject to Section 4(b), (c). 
(h). or (k) or Section 6(b)(3) of this article. For purposes of this subsection 
a specialty utilization review agent is a utilization review agent who conducts 
utilization review for specialty health care services. includini dentistry. 
chiropractic, or physical therapy. A specialty utilization review agent shall 
comply with the followin& requirements: 

(1) the utilization review plan. including reconsideration and appeal 
requirements, shall be reviewed by a health care provider of the appropriate 
specialty and conducted in accordance with standards developed with input 
from a health care provider of the appropriate specialty: 

(2) personnel employed by or under con1ract with a specialty 
utilization review agent to perform utilization reyiew shall be appropriately 
trained and qualified: personnel who obtain information directly from the 
physician or health care provider. either orally or in writing. shall be nurses. 
physician assistants, or other health care providers of the same specialty as 
the utilization reyiew agent and who are licensed or otherwise authorized to 
provide the specjalty health care service by a state licensing agency in the 
United States except that this provision does not require those qualjfjcations 
for personnel who perform solely clerical or administrative tasks; 

(3) utilization review conducted by a specialty utilization reyiew 
a&ent shall be conducted under the direction of a health care provider of the 



WEDNESDAY, MAY 28, 1997 3465 

same specialty and shall be licensed or otherwise authorized to proyide the 
specialty health care service by a state licensing agency in the United States: 

(4) subiect to the notjce requirements of Section 5 of this article. in 
any instance where the specialty uti1ization review agent questions the 
medicaJ necessity or appropriateness of health care services. the health care 
provider who ordered the seryices shall before the issuance of an adverse 
determination. be afforded a reasonable opportunity to discuss the plan of 
treatment for the patient and the clinical basis for the decision of the 
utilization review agent with a health care provider of the same specialty as 
the utilization review agent: and 

(5) appeal decisions shall be made by a physician or health care 
provider in the same or a similar specialty as typically manaees the medical. 
dental. or specialty condition. procedure, or treatment under discussion for 
review of the adverse determination. 

SECTION 11. This Act takes effect September l, 1997, and applies to an 
act of utilization review that is performed on or after that date. An act of 
utilization review that is performed before that date is governed by the law in 
effect on the date the act was performed, and the former law is continued in 
effect for that purpose. 

SECTION 12. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Amendment No. 1 

Amend CSSB 384, page 1, by striking line 16 and placing the period after 
the word nnecessary 11

• 

Removes the words pertaining to rationing of health care - "or is 
appropriate in the allocation of health care resources." 

Amendment No. 2 

Amend SECTION 5 of CSSB 384 on page __ , line __ , by striking 
Section 6(b)(4) and substituting the following: 

"(4) in addition to the written appeal. an expedited appeal procedure 
for emergency care denials denials of care for life threatening conditions. 
and denials of continued stays for hospitalized patients that shall include 
a review by a health care provider who has not previously reviewed the 
case and who is of the same or similar speciality as a health care provider 
who typically manages the medical condition. procedure. or treatment 
under review completed in a perjod based on the medical or dental 
immediacy of the condition procedure or treatment not to exceed one 
working day from the date all jnformatjon necessary to complete the appeal 
is received. but may in no event exceed seven workin~ days from the date 
following the day on which the appeal in received:". 

Floor Amendment No. 3 

Amend CSSB 384 as follows: 
(1) Add the following appropriately numbered section to the bill and 

renumber existing sections of the bill appropriately: 
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SECTION __ . Section 14(b)(2), Article 21.58A, Insurance Code, is 
amended to read as follows: 

(2) Except as provided by Subsection (g) of this section. this ['Rm] 
article shall not apply to the Texas Medicaid Program, the chronically ill and 
disabled children's services program created pursuant to Chapter 35, Health 
and Safety Code, any program administered under Title 2, Human Resources 
Code, any program of the Texas Department of Mental Health and Mental 
Retardation, or any program of the Texas Department of Criminal Justice. 

(2) In SECTION 10 of the bill, in the first sentence of Subsection (g), 
Section 14, Article 21.58A, Insurance Code, as amended, between 
"organization" and "is 11 (page 17, line 10, House Committee Printing), 
insert '1• including a health maintenance organization that contracts with the 
Health and Human Services Commission or an agency operating part of the 
state Medicaid managed care program to provide health care services to 
recipients of medical assistance under Chapter 32 Human 
Resources Code. 11

• 

Floor Amendment No. 1 on Third Reading 

Amend SECTION 10 of CSSB 384 on third reading as follows: 
On page 17, line 10, amend subsection (g) by deleting the word "not". 
On page 17, lines 15 and 16, amend paragraph (!) of subsection (g) by 

deleting the words "Sections 1 2 4 5 6 7, 8 9, I I. 12, 13, and 14 of". 
On page 17, line 17, amend paragraph (1) of subsection (g), bya adding 

after "," and before "and" the following: "except Sections 3 and 10. 11
• 

On page 18, line 15, amend subsection (h) by deleting the word "not". 
On page 18, lines 19 and 20, amend subsection (h) by deleting the words 

"Sections 1. 2, 4. 5. 6. 7. 8. 9. 11. 12.13. and 14 of". 
On page 18, line 20, amend subsection (h) by adding after "," and 

before "and" the following: "except Sections 3 and 10. ". 

Floor Amendment No. 2 on Third Reading 

Amend CSSB 384, on third reading, in SECTION 9 of the bill, in 
amended Section 13, Article 21.58A, Insurance Code (House Committee 
Printing, page 17, line 1), between 11 employers, 11 and 11 physicians 11

, by 
inserting 11 consumer organizations. '1 • 

The amendments were read. 

Senator Nelson moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on SB 384 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees 
on the part of the Senate on the bill: Senators Nelson, Chair; Cain, Harris, 
Madia, and Sibley. 
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SENATE BILL 1581 WITH HOUSE AMENDMENTS 

Senator Carona called SB 1581 from the President's table for 
consideration of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Floor Amendment No. 1 

Amend SB 1581 as follows: 
(1) In SECTION 1 of the bill (committee report, page l, lines 4-6), 

strike"; SHORT TITLE. (a) Except as provided by this Act, this Act applies 
to all charitable organizations that engage in telephone solicitation in 
this state. 11

• • 

(2) In SECTION 1 of the bill (committee report, page 1, lines 10-11), 
strike Subsection (b). 

(3) Strike SECTIONS 2-5 of the bill (committee report, page 1, line 12, 
through page 4, line 6). 

(4) In SECTION 6 of the bill, in Subsection (a) (committee report, 
page 4, line 8), between 11 that 11 and 11 submit 11

, insert "voluntarily". 
(5) In SECTION 6 of the bill, in Subsection (b) (committee report, 

page 7, line 9), between 11 charitable organization 11 and 11 shal1 11
, insert 11 that 

registers with the attorney general". 
(6) Strike SECTION 7 of the bill (committee report, page 8, lines 2-13). 
(7) In SECTION 8 of the bill, in Subsection (a) (committee report, 

page 8, line 15), strike "required to file" and substitute "that files". 
(8) In SECTION 8 of the bill, in Subsection (a) (committee report, 

page 8, line 18), strike "required by this Act" and substitute "filed with the 
attorney general 11

• 

(9) Strike SECTIONS 9-15 of the bill (committee report, page 9, line 8, 
through page 11, line 10). 

(10) Renumber the SECTIONS of the bill. 

Floor Amendment No. 1 on Third Reading 

Amend on third reading SB 1581, as amended on second reading, as 
follows: 

(1) In the section of the bill entitled REGISTRATION, in Subsection (a), 
strike "voluntarily 11

• 

(2) In the section of the bill entitled REGISTRATION, in Subsection (b), 
strike "that registers with the attorney general". 

(3) In the section of the bill entitled REGISTRATION, add 
Subsection (f) to read as follows: 

(f) A volunteer that has been authorized to solicit on behalf of 
a charitable organization is not required to register under this Act. 

(4) In the section of the bill entitled RECORDKEEPING; AUDIT 
POWERS OF ATTORNEY GENERAL, in Subsection (a), strike "that files" 
and substitute "required to file". 

(5) In the section of the bill entitled RECORDKEEPING; AUDIT 
POWERS OF ATTORNEY GENERAL, in Subsection (a), strike "filed with 
the attorney general 11 and substitute "required by this Act 11

• 

(6) Insert the following appropriately numbered sections: 
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SECTION DEFINITIONS. In this Act: 
(1) "Charitable organization" means a person, other than 

a governmental law enforcement agency or organization, who solicits 
contributions or funds and is or holds himself, herself, or itself out to be 
established or operating for a charitable purpose relating to law enforcement, 
including nongovernmental law enforcement organizations, nongovernmental 
law enforcement publications, and survivors of law enforcement officers who 
are killed in the line of duty. 

(2) "Commercial telephone solicitor" means a person who is retained 
by a charitable organization to solicit contributions or funds by telephone, 
whether done individually or through another person under the direction of 
the commercial telephone solicitor. The term does not include a bona fide 
employee, officer, director, or volunteer of a charitable organization. 

(3) "Contribution" means the promise to give or the gift of 
money, credit, property, financial assistance, or other thing of any kind 
or value, except volunteer services. The term does not include bona fide 
fees, dues, or assessments paid by members if membership is not conferred 
solely as consideration for making a contribution in response to 
a telephone solicitation. 

(4) "Knowingly" means with actual awareness, but actual awareness 
may be inferred if objective manifestations indicate that a person acted with 
actual awareness. 

(5) "Person 11 means an individual, partnership, corporation, 
association, or other legal entity. 

(6) "Telephone solicitation" means the use of a telephone to solicit 
another person to make a charitable contribution to an organization. 

SECTION_. REGISTER TO BE MAINTAINED. (a) The attorney 
general shall establish and maintain a register of charitable organizations 
subject to this Act. 

(b) All documents required to be filed with the attorney general under 
this Act are public information and shall be available to the public under the 
open records law, Chapter 552, Government Code, except those documents 
that identify the donors of a charitable organization, which information is 
confidential and is not subject to disclosure. 

SECTION __ . BOND. A commercial telephone solicitor shall post 
a surety bond with the secretary of state in the amount of $50,000 issued by 
a surety company authorized to do business in this state. 

SECTION . NOTIFICATION OF NONCOMPLIANCE. (a) A 
charitable organization that is not in compliance with this Act shall be 
notified of noncompliance by the attorney general by first class mail at the 
organization's last reported address. Noncompliance includes failure to file 
any documents required by this Act or the filing of incomplete or 
inaccurate documents. 

(b) A charitable organization violates this Act if the organization: 
(1) fails to file complete documents within 30 days after the date the 

notice required by Subsection (a) of this section has been mailed; or 
(2) knowingly files materially inaccurate documents. 
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SECTION_ REGISTRATION DOES NOT IMPLY ENDORSEMENT. 
Registration under this Act does not imply endorsement by this state or the 
attorney general, and charitable organizations are prohibited from stating or 
implying to the contrary. 

SECTION_. REMEDIES. (a) The attorney general may institute an 
action for failure to fully and accurately comply with this Act and may obtain 
injuDctive relief to restrain a person from continuing a violation, cancellation 
or suspension of the registration, an order restraining the person from doing 
business in this state while violating this Act, a civil penalty of not more 
than $25,000 per violation, or injunctive relief and a civil penalty. A person 
who violates an injunction issued under this section is liable to the state for 
a civil penalty of not less than $100,000. 

(b) The remedies authorized by this Act are not exclusive but are in 
addition to any other procedure or remedy provided for by other statutory or 
common law. 

(c) In any proceeding successfully prosecuted by the attorney general 
under this Act, the court may allow the attorney general to recover civil 
penalties and the reasonable costs, expenses, and attorney's fees incurred in 
bringing the suit. 

SECTION _. DEDICATION OF FEES AND CIVIL PENALTIES. In 
addition to other money, all fees assessed under this Act and all recovered 
expenses incurred in obtaining injunctive relief and administrative and civil 
penalties authorized by this Act are dedicated for use by the attorney general 
in enforcing and administering this Act. Recovered expenses include 
investigative costs, witness fees, attorney's fees, and deposition expenses. 

SECTION _. VENUE. An action under this Act shall be brought in 
a court of competent jurisdiction in Travis County, in the county in which the 
charitable organization has its principal place of business or has a fixed and 
established place of business at the time the suit is brought, or in the county 
in which solicitation occurred. 

SECTION_. NOTICE TO CONTRIBUTORS; PROHIBITION. (a) If 
less than 90 percent of the contributions or funds collected by a charitable 
organization or commercial telephone solicitor are paid by the charitable 
organization or commercial telephone solicitor to a charitable organization, 
the commercial telephone solicitor shall notify each person solicited by 
telephone, before accepting a contribution or funds from the person, of the 
percentage of the contributions or funds that will be paid to the organization 
for which the contributions or funds are being solicited and the percentage 
that will be retained by the solicitor. This information shall also be included 
on any written statement mailed to the contributor. 

(b) A charitable organization or commercial telephone solicitor may not 
make a telephone call to solicit contributions or funds unless the call is made 
after 9 a.m. and before 7 p.m., Monday through Friday. 

SECTION_. PROHIBITED PRACTICES. (a) A person may not commit 
an unfair or deceptive act or practice in the conduct of solicitations for 
a charitable organization. 

(b) A person may not represent to a person solicited that a contribution is 
to be used to benefit the survivors of a law enforcement officer killed in the 
line of duty unless: 
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(1) 100 percent of the contributions collected are used to benefit 
those survivors; or 

(2) the person solicited is informed in writing of the exact percentage 
of the contribution that will directly benefit those survivors. 

SECTION RULES. The attorney general may adopt rules, 
procedures, and forms that are consistent with and necessary for the proper 
administration and enforcement of this Act. 

SECTION_. TRANSITION. (a) The changes in law made by this Act 
apply only to a solicitation that takes place on or after the effective date of this 
Act. A solicitation that takes place before the effective date of this Act is 
governed by the law in effect on the date of the solicitation, and the former 
law is continued in effect for that purpose. 

(b) A charitable organization engaging in telephone solicitation in this 
state on the effective date of this Act that is required to register under this Act 
shall file the organization's initial registration statement required under that 
section before January 1, 1998. 

(7) Renumber the sections of the bill accordingly. 

The amendments were read. 

On motion of Senator Carona, the Senate concurred in the House 
amendments to SB 1581 by a viva voce vote. 

CONFERENCE COMMITTEE ON HOUSE BILL 1662 

Senator Sibley called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1662 and moved that the 
request be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on HB 1662 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Sibley, Chair; 
Cain, Lucio, Duncan, and Harris. 

MESSAGE FROM THE HOUSE 

HOUSE CHAMBER 
Austin, Texas 

Wednesday, May 28, 1997 

The Honorable President of the Senate 
Senate Chamber 
Austin, Texas 

Mr. President: 

I am directed by the House to inform the Senate that the House has taken the 
following action: 
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THE HOUSE HAS TAKEN THE FOLLOWING OTHER ACTION: 

HJR 104 
PURSUANT TO SCR 109 THE SPEAKER HAS REMOVED HIS 
SIGNATURE FROM THE RESOLUTION, AND THE RESOLUTION IS 
RETURNED TO THE SENATE FOR FURTHER ACTION. 

Respectfully, 

ls/Sharon Carter, Chief Clerk 
House of Representatives 

(Senator Madia in Chair) 

SENATE BILL 385 WITH HOUSE AMENDMENTS 

Senator Sibley called SB 385 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 385 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the regulation of health maintenance organizations. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 2, Texas Health Maintenance Organization Act 

(Article 20A.02, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 2. DEFINITIONS. For the purposes of this Act: 
(a) 11 Adyer5e determination 11 means a determination by a health 

maintenance organization or a utilization review aaent that the health care 
services furnished to a patient or proposed to be furnished to a patient are not 
medically necessary or not appropriate in the allocation of health 
care resources. 

(h) "Basic health care services" means health care services which ~ 
commissioner determines an enrolled population might reasonably require in 
order to be maintained in good health, including, JU [as] a minimum, services 
designated as basic health services under Sectjon 1302 Title XIII. Public 
Health Service Act (42 U.S.C. Section 300e-1(1)) (c111e1gc11cj care, inpatient 
hospital and ntedieal se1; ieeA, :and outpatient ntedical set u ices]. 

[(b) "Bo:a1d" 111cans the Texas Boa1d of IIcalfh.) 
(c) 11 Capitation" means a method of compensation to a physician or 

provider based on a predetermined payment per enrollee for a specified period 
for certain enrollees in exchange for arranging for or providing a defined set 
of covered health care services to those enrollees for a specified period. 
regardless of the amount of services actually provided. 

Ut) 11 Commissioner 11 means the commissioner of insurance. 
(e) "Complainant" means an enrollee. or a physician. provider or other 

person designated to act on behalf of an enrollee. who files a complaint. 
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(f) "Complaint" means any dissatisfaction. expressed by a complainant 
orally orig writin~ to the health maintenance orianization. with any aspect of 
the health maintenance orianization's operation. including dissatisfaction 
expressed by a complainant with the plan administration. appeal of an adverse 
determination. the denial. reduction. or termination of a se1yjce. the way 
a service is provided. or disenrollment decisions. A complaint is not 
a misunderstanding or a problem of misinformation that is resolved promptly 
by clearing up the misunderstanding or supplying the appropriate information 
to the satisfaction of the enrollee. 

(gl "Emergency care 11 means health care services provided in a hospital 
emeriency facjlity or comparable facility to evaluate and stabilize medical 
conditions of recent onset and severity including: severe pain. that would lead 
a prudent layperson possessing an average knowledg:e of medicine and 
health. to believe that his or her condition sickness. or iniury is of such 
a nature that failure to get immediate medical care could result in: 

0) placing the patient's health jn serious jeopardy: 
12) serious impairment to bodily functions: 
(3) serious dysfunction of any bodily organ or part: 
( 4) serious disfigurement: or 
(5) in the case of a pregnant woman serious jeopardy to the health of 

the fetus . 
.(h} [fd}] "Enrollee" means an individual who is enrolled in a health care 

plan, including covered dependents. 
ill [ttj] "Evidence of coverage" means any certificate, agreement, or 

contract issued to an enrollee setting out the coverage to which the enrollee 
is entitled. 

ill [ffl] "Group hospital service corporation" means a nonprofit 
corporation organized and operating under Chapter 20 of the Insurance Code. 

QI.) [fg}] "Health care" means prevention, maintenance, rehabilitation, 
pharmaceutical, mental health. and chiropractic services provided by 
qualified persons, other than medical care. 

ill [th}] "Health care plan" means any plan whereby any person 
undertakes to provide, arrange for, pay for, or reimburse any part of the cost 
of any health care services; provided, however, a part of such plan consists of 
arranging for or the provision of health care services, as distinguished from 
indemnification against the cost of such service, on a prepaid basis through 
insurance or otherwise. 

(Ill) [tr}] "Health care services" means any services, including the 
furnishing to any individual of pharmaceutical services, medical, 
chiropractic, mental health, or dental care, or hospitalization or incident to the 
furnishing of such services, care, or hospitalization, as well as the furnishing 
to any person of any and all other services for the purpose of preventing, 
alleviating, curing or healing human illness or injury or a single health care 
service plan. 

(ii) [ffi] "Health maintenance organization" means any person who 
arranges for or provides a health care plan or a single health care service plan 
to enrollees on a prepaid basis. 
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lo) "Life-threatening" means a disease or condition for which the 
likelihood of death is probable unless the course of the disease or condition 
is interrupted. 

(p) [tltj] "Medical care" means furnishing those services defined as 
practicing medicine under Section 1.03(8), Medical Practice Act 
{Article 4495b, Vernon's Texas Civil Statutes) . 

.(gj [ffl] "Person" means any natural or artificial person, including, but 
not limited to, individuals, partnerships, associations, organizations, trusts, 
hospital districts, limited liability companies, limited liability partnerships, 
or corporations. 

(!:) [~] "Physician" means: 
(1) an individual licensed to practice medicine in this state; 
(2) a professional association organized under the Texas Professional 

Association Act (Article !528f, Vernon's Texas Civil Statutes); 
(3) a medical school or medjcal and dental unit. as described by 

Section 61.003. 61.501. or 74.601 Education Code. that employs or contracts 
with physjcians to teach or provide medical services or employs physicians 
and contracts with physicians in a practice plan: 

(1). [or] a nonprofit health corporation certified under Section 5.01, 
Medical Practice Act (Article 4495b, Vernon's Texas Civil Statutes); or 

ill [ffl] another person wholly owned by physicians. 
(s) "Prospective enrollee 11 means: 

(I) in the case of an individual who is a member of a group an 
individual eligible for enrollment in a health maintenance organization 
purchased through that individual's group: or 

(2) in the case of an jndjvidual who is not a member of a group or 
whose group has not purchased or does not intend to purchase a health 
maintenance organization plan an individual who has expressed an interest in 
purchasing individual health maintenance organization coverage and who is 
eligible for coverage by the health maintenance organization. 

(!:) [tn7] "Provider" means: 
(I) any person other than a physician, including a licensed doctor of 

chiropractic, registered nurse, pharmacist, optometrist, recistered optician. 
pharmacy, hospital, or other institution or organization or person that is 
licensed or otherwise authorized to provide a health care service in this state; 

(2) a person who is wholly owned or controlled by a provider or by 
a group of providers who are licensed to provide the same health care 
service; or 

(3) a person who is wholly owned or controlled by one or more 
hospitals and physicians, including a physician-hospital organization. 

(!!) [WJ "Sponsoring organization" means a person who guarantees the 
uncovered expenses of the health maintenance organization and who is 
financially capable, as determined by the commissioner, of meeting the 
obligations resulting from those guarantees. 

W [EP}] "Uncovered expenses" means the estimated administrative 
expenses and the estimated cost of health care services that are not 
guaranteed, insured, or assumed by a person other than the health 
maintenance organization. Health care services may be considered covered if 
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the physician or provider agrees in writing that enrollees shall in no way be 
liable, assessable, or in any way subject to payment for services except as 
described in the evidence of coverage issued to the enrollee under Section 9 of 
this Act. The amount due on loans in the next calendar year will be considered 
uncovered expenses unless specifically subordinated to uncovered medical 
and health care expenses or unless guaranteed by the sponsoring organization. 

UY) [Etr1] "Uncovered liabilit.ies" means obligations resulting from 
unpaid uncovered expenses, the outstanding indebtedness of loans that are not 
specifically subordinated to uncovered medical and health care expenses or 
guaranteed by the sponsoring organization, and all other monetary 
obligations that are not similarly subordinated or guaranteed. 

(ii [ttj] "Single health care service" means a health care service that an 
enrolled population may reasonably require in order to be maintained in good 
health with respect to a particular health care need for the purpose of 
preventing, alleviating, curing, or healing human illness or injury of a single 
specified nature and that is to be provided by one or more persons each of 
whom is licensed by the state to provide that specific health care service. 

W (ttj] "Single health care service plan" means a plan under which any 
person undertakes to provide, arrange for, pay for, or reimburse any part of 
the cost of a single health care service, provided, that a part of the plan 
consists of arranging for or the provision of the single health care service, as 
distinguished from an indemnification against the cost of that service, on 
a prepaid basis through insurance or otherwise and that no part of that plan 
consists of arranging for the provision of more than one health care need of 
a single specified nature. 

'·'[(t)"E II 'fd . 'dd .1,,.&1.J111e1geney care rncans ooaa 1 e e1ne1geney set vices p1ov1 e 
aftct the sttdden onset of a 1nedieal condition 111a1tifcsting itself by acate 
symptonts of sttfficient sc~erity, including scwctc pain, such that the absence 
of itnrnediatc ntcdical attention could reasonably be expected to result in. 

[(l) placing the patient's health in se1io11s jeopa1dy, 
[(2) setiotts hnpaitrnent to bodily functions, or 
[(3) setiotts dy:Jfttneti<nt of any bodily organ 01 part. 

!Wl "Health maintenance organization delivery network" means 
a health care delivery system in which a health maintenance organization 
arranges for health care services directly or indirectly through contracts and 
subcontracts with providers and physicians. 

SECTION 2. Section 3, Texas Health Maintenance Organization Act 
(Article 20A.03, Vernon's Texas Insurance Code), is amended by adding 
Subsections (e), (f), (g), and (h) to read as follows: 

(e) A person, physician, or provider may not perform any of the acts of 
a health maintenance organization. as defined by this Act except as provided 
by and in accordance with the specific authorization of this Act or other law. 

(f) A person physician, or provider who performs any of the acts of 
a health maintenance or~anization that require a certificate of authority under 
this Act without having first obtained a certificate of authority from the Texas 
Department of Insurance js subject to all enforcement processes 
and procedures available against an unauthorized insurer under 
Articles 1. 1 4-1 and 1.19-1. Insurance Code. 
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(g) Subsections (e) and (0 of this section do not apply to an ac!iyily 
exempt from regulation under Section 26<0 of this Act. 

(h) The commissioner may exercise subpoena authority in accordance 
with Article 1.19-1. Insurance Code in implementing this Act. 

SECTION 3. Section 4, Texas Health Maintenance Organization Act 
(Article 20A.04, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 4. APPLICATION FOR CERTIFICATE OF AUTHORITY. (a) Each 
application for a certificate of authority shall be on a form prescribed by rule 
of the commissioner and shall be verified by the applicant, an officer, or other 
authorized representative of the applicant, and shall set forth or be 
accompanied by the following: 

(1) a copy of the basic organizational document, if any, of the 
applicant, such as the articles of incorporation, articles of association, 
partnership agreement, trust agreement, or other applicable documents, and 
all amendments thereto; 

(2) a copy of the bylaws, rules and regulations, or similar document, 
if any, regulating the conduct of the internal affairs of the applicant; 

(3) a list of the names, addresses, and official positions of the 
persons who are to be responsible for the conduct of the affairs of the 
applicant, including all members of the board of directors, board of trustees, 
executive committee, or other governing body or committee, the principal 
officer in the case of a corporation, and the partnership or members in the case 
of a partnership or association; 

(4) a copy of any independent or other contract made or to be made 
between any provider, physician, or persons listed in Paragraph (3) hereof and 
the applicant; 

(5) a copy of the form of evidence of coverage to be issued to 
the enrollee; 

(6) a copy of the form of the group contract, if any, which is to be 
issued to employers, unions, trustees, or other organizations; 

(7) a current financial statement that includes: 
(A) the sources and application of funds; 
(B) projected financial statements during the initial period 

of operations; 
(C) a balance sheet beginning as of the date of the expected 

start of operations; 
(D) a statement of revenue and expenses with expected member 

months; and 
(E) a cash flow statement that states any capilal expenditures, 

purchase and sale of investments, and deposits with the state; 
(8) the schedule of charges to be used during the first 12 months 

of operation; 
(9) a statement acknowledging that all lawful process in any legal 

action or proceeding against the health maintenance organization on a cause 
of action arising in this state is valid if served in accordance with Article 1.36, 
Insurance Code; 

(10) a statement reasonably describing the geographic area or areas 
to be served; 
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(11) a description of the complaint procedures to be utilized; 
(12) a description of the procedures and programs to be implemented 

to meet the quality of health care requirements set forth herein; [Mid] 
(13) a written description of health care plan terms and conditions 

made available to any current or prospective group contract holder or current 
or prospective enrollee of the health maintenance organization under the 
requirements of Section 11 of this Act· 

(14) network configuration information. including an explanation of 
the adequacy of the physician and other provider network confi~uration: the 
information provided must include the names of physicians specialty 
physicians. and other providers by zip code or zjp code map and indicate 
whether each physician or other provider is accepting new patients from the 
health maintenance organization: 

(15) a writlen description of the types of compensation arrangements. 
such as compensation based on fee-for-service arrangements risk-sharing 
arraneements. or capitated risk arraniiements. made or to be made with 
physicians and providers in exchange for the provision of or an arrangement 
to proyide health care services to enrollees incJudine any financial incentives 
for physicians and providers: those compensation arranfjements are 
confjdential and are not subiect to the open records Jaw. Chapter 552. 
Government Code· 

(16) documentation demonstrating that the health maintenance 
organjzatjon wm pay for emergency care services performed by non-network 
physicians or providers and that the health care plan contains. without regard 
to whether the physician or provider furnishing the services has a contractual 
or other arrangement with the entity to provide items or services to covered 
individuals. the following provisjons and procedures for covera'le of 
emereency care services: 

!A) any medical screening examination or other evaluation 
required by state or federal law that is necessary to determine whether an 
emergency medical condition exists will be provided to covered enrollees in 
a hospital emergency facility or comparable facility· 

(B\ necessary eroeraency care services will be proyided to 
covered enrollees. including the treatment and stabilization of an emergency 
medical condition: and 

(C) services originated in a hospital emergency facBity or 
comparable facility following treatment or stabilization of an emergency 
medical condition wm be provided to covered enrollees as approved by the 
health maintenance oq~anization. provided that the health maintenance 
organization is reg,uired to approve or deny coveraiie of poststabilization care 
as requested by a treating physician or proyider within the time appropriate to 
the circumstances relating to the delivery of the services and the condition of 
the patient. but jn no case to exceed one hour from the time of the request: the 
health maintenance oreanization must respond to inquiries from the treatinE 
physician or provider in compliance with this provision in the health 
maintenance organization 1s plan: and 

(11) such other information as the commissioner may require to 
make the determinations required by this Act. 
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(b) The commissioner [Stote Bubid of Insu1onee) may promulgate such 
reasonable rules and regulations as the commjssioner [ft) deems necessary to 
the proper administration of this Act to require a health maintenance 
organization, subsequent to receiving its certificate of authority, to submit the 
modifications or amendments to the operations or documents described in 
Subsection (a) of this section to the commissioner, either for · fil 
commjssjoner's (his) approval or for information only, prior to the 
effectuation of the modification or amendment or to require the health 
maintenance organization to indicate the modifications to [both the board 
and] the commissioner at the time of the next site visit or examination. As 
soon as reasonably possible after any filing for approval required by this 
subsection is made, the commissioner shall in writing approve or disapprove 
it. Any modification or amendment for which the commissioner's approval is 
required shall be considered approved unless disapproved within 30 days; 
provided that the commissioner may postpone the action for such further time, 
not exceeding an additional 30 days, as necessary for proper consideration. 

SECTION 4. Section 5, Texas Health Maintenance Organization Act 
(Article 20A.05, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 5. ISSUANCE OF CERTIFICATE OF AUTHORITY. (a)[{l) Upon 
1eecipt of an application fo1 issuance of a cc1tificate of authorit), the 
conunissionct shall begin considc1ation of the application and fotthwith 
hansn1jt copjcs of snch application ttnd accon1panying doeun1eats to 
the boatd. 

[(2) 'Fhe boa1d shall dcte1111iac whcthet the applicant £01 a certificate 
of autho1 it), n ith 1 cspect to health ea1 c ser ~ices to be ftn nished. 

[{;\) has deanoashatcd the nillingncss and potential ability to 
assu1c that 3t:2Ch health care set vices nill be p1ov.idcd in a 1na1111e1 to assure 
both av ail ability and accessibility of adequate petsonnel and facilities, in 
a 111anne1 enhancing availability, nccessibility, and continuity of set vices, 

[(B) has ar1angc111cnts, established in acco1danec nith tttlcs 
and tcgulations p10111ulgated by the boatd nith the eoneu11cnee of tlle 
eonltnissionct, fut an ongoing quality of health ca1e a:ssu1anee p1og1a1n 
concerning health ea1c p1oecsscs and ottteoa1c, and 

[(C) has a p1occdu1e, established by tales and 1egblations of 
the boa1 d n ith the concu1 rcnec of tlrc conunissionet, to de" clop, co111pilc, 
evalttatc, and 1cpo1t statistics 1clating to the cost of ope1ation, the patte1n of 
utilization of its set v icc3, tt' ail ability and accessibility of its set; ices. 

((3) Within 45 dttys of receipt of the ttpplication by the boatd for 
issuance of a ce1Hficate of attt1101ity, the bo1ud shaH ec1tit) to the 
co1n1nissione1 ~hetlaer the ptoposcd health n1aintena1\tc 01ganiz:atio11 1neets 
the reqttiternents of this section. If the boatd certifies that the health 
anaintenancc 01ganization docs not tncct such 1equhc111ents, it shall specif) in 
what tcspeets it is deficient. 

[{b)] The commissioner shall, after notice and hearing, issue or deny 
a certificate of authority to any person filing an application pursuant to 
Section 4 of this Act, within 75 days of the receipt of a completed application 
[the ee1tifieatio11 of the board); provided, however, that if notice and the 
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opportunity for a hearing is involved in a particular issuance or denial then 
the matter must be scheduled for a hearing within 75 days of the receipt of 
a completed application. In any event the commissioner may grant a delay of 
final action on the application to an applicant. Issuance of the certificate of 
authority shall be granted upon payment of the application fee prescribed in 
Section 32 of this Act if the commissioner is satisfied that: 

(1) the appEcant for a certificate of authority with respect to health 
care services to be furnished: 

(A) has demonstrated the willingness and potential ability to 
ensure that those health care services will he provided in a manner to ensure 
both availability and accessibility of adequate personnel and facilities. in 
a manner enhancing availability. accessibility. quality of care. and continuity 
of services: 

(B) has arran11ements established in accordance with rules and 
re11ulations promul2ated by the commjssioner. for an on2oin11 quality of 
health care assurance program concerning health care processes and 
outcome; and 

(C) has a procedure. established by rules and regulations 
adopted by the commissioner. to develop. compile. evaluate. and report 
statistics relating to the cost of operation. the pattern of utilization of its 
services. and availability and accessibility of its services: [boat d ec1 ti fie& that 
the health tnaintenance 01ganizatiou's ptoposed plan of opetation tncet& the 
1equitcn1ents of Stthseetion (a)E2) of this section, and] 

(2) [the conuuis&ionct is satisfied that. 
[t>'tJ] the person responsible for the conduct of the affairs of the 

applicant is competent, trustworthy, and possesses a good reputation; 
ill [fat] the health care plan or single health care service plan 

constitutes an appropriate mechanism whereby the health maintenance 
organization wiJI effectively provide or arrange for the provision of basic 
health care services or single health care service on a prepaid basis, through 
insurance or otherwise, except to the extent of reasonable requirements for 
co-payment; 

.(il [t€]] the health maintenance organization is fully responsible 
and may reasonably be expected to meet its obligations to enrollees and 
prospective enrollees. provided that in[:-ht] making this determination, the 
commissioner shall consider: 

(A) [ti]] the financial soundness of the health care plan's 
arrangement for health care services and a schedule of charges used in 
connection therewith; 

Oil [Eri}] the adequacy of working capital; 
.(Q) [fiii}] any agreement with an insurer, group hospital 

service corporation, a political subdivision of government, or any other 
organization for insuring the payment of the cost of health care services or the 
provision for automatic applicability of an alternative coverage in the event of 
discontinuance of plan; 

(I!.) [(hr}] any agreement which provides for the provision of 
health care services; and 



WEDNESDAY, MAY 28, 1997 3479 

(fil !Ml any deposit of cash or securities submitted in 
accordance with Section 13 of this Act as a guarantee that the obligations will 
be duly performed; and 

(i} [~] nothing in the proposed method of operation, as shown by 
the information submitted pursuant to Section 4 of this Act, or by independent 
investigation, is contrary to Texas law. 

(hJ ((tj] If (the boa1d 01] the commissioner[, 01 both,] shall certify that 
the health maintenance organization's proposed plan of operation does not 
meet the requirements of this section, the commissioner shall not issue the 
certificate of authority. The commissioner shall notify the applicant that it is 
deficient[;] and shall specify in what respects it is deficient. 

W [(<!}] A certificate of authority shall continue in force as long as the 
person to whom it is issued meets the requirements of this Act or until 
suspended or revoked by the commissioner or terminated at the request of the 
certificate holder. Any change in control, as defined by Article 21.49-1 of 
the Insurance Code [of Texas], of the health maintenance organization, shall 
be subject to the approval of the commissioner. 

SECTION 5. Section 9, Texas Health Maintenance Organization Act 
(Article 20A.09, Vernon's Texas Insurance Code), as amended by Chapters 
1091 and 1096, Acts of the 70th Legislature, Regular Session, 1987, is 
amended to read as follows: 

Sec. 9. EVIDENCE OF COVERAGE AND CHARGES. (a)(l) Every 
enrollee residing in this state is entitled to evidence of coverage under a health 
care plan. If the enrollee obtains coverage under a health care plan through an 
insurance policy or a contract issued by a group hospital service corporation, 
whether by option or otherwise, the insurer or the group hospital service 
corporation shall issue the evidence of coverage. Otherwise, the health 
maintenance organization shall issue the evidence of coverage. 

(2) No evidence of coverage, or amendment thereto, shall be issued 
or delivered to any person in this state until a copy of the form of evidence of 
coverage, or amendment thereto, has been filed with and approved by 
the commissioner. 

(3) An evidence of coverage shall contain: 
(A) no provisions or statements which are unjust, unfair, 

inequitable, misleading, deceptive, which encourage misrepresentation, or 
which are untrue, misleading, or deceptive as defined in Section 14 of this 
Act; [!tilt!] 

(B) a clear and complete statement, if a contract, or 
a reasonably complete facsimile, if a certificate, of: 

(i) the medical, health care services, or single 
health care service and the issuance of other benefits, if any, to which the 
enrollee is entitled under the health care plan or single health care 
service plan; 

(ii) any limitation on the services, kinds of 
services, benefits, or kinds of benefits to be provided, including any
deductible or co-payment feature; 

(iii) where and in what manner information is 
available as to how services may be obtained; and 
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(iv) a clear and understandable description of the 
health maintenance organization's methods for resolving enrollee complaints. 
Any subsequent changes may be evidenced in a separate document issued to 
the enrollee; 

(Cl a proyisjon that. if medically necessary covered services 
are not ayailable through network physicians or providers the health 
maintenance organization must. on the request of a network physician or 
proyider within a reasonable period. allow referral to a non-network 
physician or provider and shall fully reimburse the non-network physician or 
provider· each contract must further provide for a review by a specialist of the 
same. or a similar. specjalty as the physjcian or provider to whom a referral is 
requested before the health maintenance organization may deny a referral· 

(D) a provision to allow enrollees with chronic disabling, or 
life-threatening illnesses to apply to the health maintenance organization's 
medical director to use a nonprimary care physician specialist as a primary 
care physician. provided that: 

(i) the request includes information specified by 
the health maintenance organization includina certification of medical need. 
and is signed by the enrollee and the nonprimary care physician specialist 
interested in serving as the primary care physician: 

(ji) the nonprimary care physician specja!ist meets 
the health maintenance or2anization 1s requirements for primary care 
physician participation· and 

(iii) the nonprimary care physician specialist is 
willing to accept the coordination of all of the enrollee's health care needs: 

CE) a provision that if the request for special consideration 
specified by Paragraph (D) of this subdivision is denied an enrollee may 
appeal the decision throuah the health maintenance oraanization's established 
complaint and appeals process: and 

(F) a provision that the effective date of the new designation of 
a nonprimary care physician specialist as provided by Para2raph CD) of this 
subdiyjsjon may not be retroactiye: the health maintenance organization may 
not reduce the amount of compensation owed to the original primary care 
physician prior to the date of the new desiination. 

(4) If an eyidence of coverage proyides benefits for rehabilitation 
services and therapies the provision of those services and therapies that. in 
the opinion of a physician are medically necessary may not be denied. 
limited. or terminated by a health maintenance organization based on 
a determjnation that the rehabilitation services and therapies are not resulting. 
or will not result. in sje-nificant improvement in the enrollee's condition. 

ill Any form of the evidence of coverage or group contract to be 
used in this state, and any amendments thereto, are subject to the filing and 
approval requirements of Subsection (c) of this section, unless it is subject to 
the jurisdiction of the commissioner under the laws governing health 
insurance or group hospital service corporations, in which event the filing and 
approval provisions of such law shall apply. To the extent, however, that such 
provisions do not apply to the requirements of Subdivision (3)[, Sub•eetion 
Wl of this subsection [section]. the requirements of Subdivision (3) shall 
be applicable. 
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(b) The formula or method for calculating the schedule of charges for 
enrollee coverage for medical services or health care services must be filed 
with the commissioner before it is used in conjunction with any health care 
plan. The formula or method must be established in accordance with actuarial 
principles for the various categories of enrollees. The charges resulting from 
the application of the formula or method may not be altered for an individual 
enrollee based on the status of that enrollee's health. The formula or method 
must produce charges that are not excessive, inadequate, or unfairly 
discriminatory, and benefits must be reasonable with respect to the rates 
produced by the formula or method. A statement by a qualified actuary that 
certifies the appropriateness of the formula or method must accompany the 
filing together with supporting information considered adequate by 
the commissioner. 

(c) The commissioner shall, within a reasonable period, approve any 
form of the evidence of coverage or group contract, or amendment thereto, if 
the requirements of this section are met. After notice and opportunity for 
hearing, the commissioner may withdraw previous approval of any form, if 
the commissioner determines that it violates or does not comply with this Act 
or a rule adopted by the commissioner [State Boatd of Instttanee]. It shall be 
unlawful to issue such form until approved. If the commissioner disapproves 
such form, the commissioner shall notify the filer. In the notice, the 
commissioner shall specify the reason for the disapproval. A hearing shall be 
granted within 30 days after a request in writing by the person filing. If the 
commissioner does not disapprove any form within 30 days after the filing of 
such form it shall be considered approved; provided that the commissioner 
may by written notice extend the period for approval or disapproval of any 
filing for such further time, not exceeding an additional 30 days, as necessary 
for proper consideration of the filing. 

( d) The commissioner may require the submission of whatever relevant 
information the commissioner considers [he 01 she deetns] necessary in 
determining whether to approve or disapprove a filing made pursuant to 
this section. 

(e) Article 3.74 of the Texas Insurance Code applies to health 
maintenance organizations other than those health maintenance organizations 
offering only a single health care service plan. 

(f) Article 3.51-9 of the [~] Insurance Code applies to health 
maintenance organizations other than those health maintenance organizations 
offering only a single health care service plan. 

(g) Evidence of coverage does not constitute a health insurance policy as 
that term is defined by the Insurance Code. 

(h) Article 3.70-l(F)(5) of the Insurance Code applies to health 
maintenance organizations other than those health maintenance organizations 
offering only a single health care service plan. 

ill !Wl Article 3.72 of the Insurance Code applies to health maintenance 
organizations to the extent that such article is not in conflict with this Act and 
to the extent that the residential treatment center or crisis stabilization unit is 
located within the service area of the health maintenance organization and 
subject to such inspection and review as required by this Act or the 
rules hereunder. 
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ill [ffl] A health maintenance organization shall comply with 
Article 21.55 of the !psurance Code wjth respect to prompt payment to 
enrollees (this code applies to out of a1ea 01 c111c1gcncJ claiins fut "hich 
benefits ate not assigned or pay u1c1tt is not 111adc ditcttl) to the pity sician 01 
provider]. A health maintenance organization shall make payment to 
a physician or provider for covered seryices rendered to enrollees of the 
health maintenance organization not later than the 45th day after the date 
a claim for payment is received with documentation reasonably necessary for 
the health maintenance or~anization to process the clajm. or within a period. 
not to exceed 60 days. specified by a wrjtten agreement between the physician 
or provider and the health maintenance organization. For purposes of this 
subsection. "coyered services" means health care services and benefits to 
which enrollees are entitled under the terms of an applicable evidence 
of covera~e 

(kl [ffi] A health maintenance organization may provide benefits under 
a health care plan to a dependent grandchild of an enrollee when the 
dependent grandchild is less than 21 years old and living with and in the 
household of the enrollee. 

0\ A health maintenance organization that offers a basic health care plan 
shall provide or arrange for the provision of basic health care servjces to its 
enrollees as needed and without limitations as to time and cost other than 
limitations prescribed by rule of the commissioner. 

(m) Nothin~ in this Act shall require a health maintenance organization. 
physician. or proyider to recommend. offer adyjce concerning. pay for. 
provide. assist in perform. arran2e. or participate in providinfi or performing 
any health care service that violates its religious convictions A health 
maintenance or2anization that limits or denies health care seryjces under this 
subsection shall set forth such limitations in the evidence of coverage as 
required by Section 9(a)(3) of this Act. 

(n) The commissioner may adopt minimum standards relatina to basic 
health care services. 

SECTION 6. Section 11, Texas Health Maintenance Organization Act 
(Article 20A.ll, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 11. INFORMATION TO PROSPECTIVE AND CURRENT GROUP 
CONTRACT HOLDERS AND ENROLLEES. (a) Each plan application form 
shall prominently include a space in which the enrollee at the time of 
application or enrollment shall make a selection of a primary care physician 
or primary care provider. An enrollee shall at all times have the ri1:ht to select 
or chan1:e a primary care physician or primary care provider wjthjn the health 
maintenance or1:anization network of ayailable primary care physicians and 
primary care proyiders. However. a health maintenance organization may 
limit an enrollee's request to change physicians or providers to not more than 
four chan~es in any 12-month period. 

(b) A health maintenance or&anization shall proyjde an accurate written 
description of health care plan terms and conditions to allow any current or 
prospectiye i:IOup contract holder and current or prospective enro11ee eli~ible 
for enrollment in a health care plan to make comparisons and informed 
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decisions before selecting among health care plans. The written description 
must be in a readable and understandable format as prescribed by the 
commissioner and must include: 

(1) a statement that the entity providing the coverage is a health 
majntenance orianization; 

(2\ a toll-free telephone· number unless exempted by statute or rule. 
and the address for the prospective group contract bolder or prospective 
enrollee to obtain additional information includina provider informatjon· 

13) a description of each covered service and benefit. including 
a description of any options for prescription drug coverage. both generic 
and brand name: 

14) emergency care services and benefits including coverage 
for out-of-area emergency care services and information on access to 
after-hours care: 

(5) out-of-area seryjces and benefits. if any: 
(6) an explanation of the enrollee's financial responsibility for 

payment of premiums copayments. deductibles. and any other out-of-pocket 
expenses for non-covered or out-of-plan services. and. if applicable. an 
explanation that network physicians and providers have a~reed to look only to 
the health maintenance organization and not to its enrollees for payment of 
covered seryices except as set forth in this description: 

(7) any applicable limitations and exclusions. includin~ the 
existence of apy druli formulary limitations: 

(8) any prior authorization ret;piirements. including limitations or 
restrictions on and a summary of procedures to obtain approval for. referrals 
to providers other than primary care physicians or dentists. and other review 
requirements. including preauthorization reyiew concurrent review. 
post-seryice revjew and post-payment review and the consequences 
resulting from the failure to obtain any required authorizations: 

(9) a provision for continuity of treatment in the event of the 
termination of a primary care physician: 

(10) a summary of the complaint resolµtion procedures of the health 
maintenance organization and a statement that the health maintenance 
organization is prohibited from retaliating against a group contract holder or 
enrollee because the group contract holder or enrollee has filed a complaint 
against the health maintenance organization or appealed a decision of the 
health maintenance orcanization and is prohibited from retaliating against 
a physician or provider because the physician or provider has. on behalf of an 
enrollee. reasonably filed a complaint against the health maintenance 
organization or appealed a decision of the health maintenance organization: 

(l l) a current list of physicians and providers updated on at least 
a guarterly basis jncludina names and locations of physicians and providers 
a statement of limitations of accessibility and referrals to specialists. and 
a disclosure of which physicians and providers will not accept new enrollees 
or partjcipate in closed-provider networks serving only eproJJees: 

(12) the service area· and 
(13) any additional information as required by the commissioner. 
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(c) The health maintenance organization may provide a handbook 
published by the health maintenance organization to satisfy the requirements 
adopted under Subsection Cb) of this section if the content of the handbook is 
substantially similar to and achieves the same level of disclosure as the 
written description prescribed by the commissioner and the current list of 
physicians and provjders is also proyided 

(d) A health majntenance organization shall notify a &roup contract 
holder of any substantive chan~e to the payment arrane-ements between the 
health maintenance or11anization and health care physicians or providers not 
later than the 30th day after the effective date of the change. 

Ce) A health maintenance organization. or representative of a health 
maintenance or2anization. may not cause or knowinaly permit the use of or 
distribution to a prospective enrollee of information that js untrue 
or misleading. 

W Every health maintenance organization shall provide to its enrollees 
reasonable notice of any material adverse change in the operation of the 
organization that will affect them directly. 

SECTION 7. The Texas Health Maintenance Organization Act 
(Chapter 20A, Vernon's Texas Insurance Code) is amended by adding 
Section llA to read as follows: 

Sec. llA. ACCESS TO CERTAIN INFORMATION. Ca) Each health 
maintenance oraanization or approved nonprofit health corporation certified 
under Section 5.0l(a), Medical Practice Act (Article 4495b. Vernon's Texas 
Civil Statutes). and holding a certificate of authority issued by the 
commissioner shall establish procedures to provide to an enrollee a member 
handbook and materials relatin~ to the complaint and appeals process in the 
Ian~uages of the major populations of the enrolled population. For 
purposes of this subsection. a major population is defjned as a aroup 
comprising 10 percent or more of the health maintenance organization's 
enrolled population. 

(b) Each health maintenance organization and approved nonprofit health 
corporation certified under Section 5 Ol(a). Medical Practice Act 
(Article 4495h Vernon's Texas Civil Statutes) and holding a certificate of 
authority issued by the commissioner shall establish procedures to provide 
access to a member handbook and the complaint and appeals process to an 
enrollee who has a disability affectinu the enrollee's ability to communicate 
or to read. 

SECTION 8. The Texas Health Maintenance Organization Act 
(Chapter 20A, Vernon's Texas Insurance Code) is amended by adding 
Section llB to read as follows: 

Sec. llB. INFORMATION TO ENROLLEES AND PROSPECTIVE 
ENROLLEES· MEDICARE-CONTRACTING HEALTH MAINTENANCE 
ORGANIZATION. (a) Before a prospective enrollee is enrolled in the health 
care plan offered to Medicare recipients by a Medicare-contractine; health 
maintenance oraanization. the health maintenance organization must provide 
the prospective enrollee the following disclosure: 
IF YOU ENROLL IN THIS HEALTH CARE PLAN AND REMAIN 
ENROLLED FOR MORE THAN SIX MONTHS AFTER YOUR 65TH 
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BIRTHDAY. YOU MAY LOSE YOUR OPPORTUNITY TO PURCHASE 
MEDICARE SUPPLEMENT INSURANCE (MEDIGAPl. MEDICARE 
SUPPLEMENT INSURANCE (MEDIGAP) MUST BE OFFERED TO YOU 
WITHOUT REGARD TO YOUR HEALTH STATUS. INCLUDING ANY 
PREEXISTING CONDITION. BUT ONLY DIJRING THE FIRST SIX 
MONTHS AFTER YOUR 6STH BIRTHDAY. AFTER SIX MONTHS 
AFTER YOUR 6STH BIRTHDAY YOU MAY BE DENIED MEDICARE 
SUPPLEMENT INSURANCE (MEDIGAP). COVERAGE UNDER 
MEDICARE SUPPLEMENT INSURANCE (MEDIGAP) MAY BE LIMITED. 
OR YOU MAY BE SUBJECT TO HIGHER COSTS BECAUSE OF YOUR 
HEALTH STATUS. 

(b) Before a prospective enrollee is enrolled. the health maintenance 
organization must obtain the prospective enrollee's signature acknowledgjng 
receipt of the disclosure required by Subsection (a) or this section. 

SECTION 9. Section 12, Texas Health Maintenance Organization Act 
(Article 20A.12, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 12. COMPLAINT AND APPEAL SYSTEM. (a) Every health 
maintenance organization shall establish and maintain an internal syslem for 
the resolution of complaints. jncluding a process for the notice and appeal of 
complaints The commissioner may adopt reasonable rules as necessary or 
proper to implement and administer this section [a eontplaint s1stcn2 to 
ptovide 1cssonablc p1occdt11cs fot the 1esoltttion of w1ittcn complaints 
initiated by cn1ollccs concc111ing health care sci Yices} Each health 
maintenance organization shall implement and maintain a system for the 
resolution of complaints as provided by this section. 

(b) If a complainant notifies the health maintenance organization orally 
or in writing of a complaint. the health maintenance organization. not later 
than the fifth business day after the date of the receipt of the complaint. shall 
send to the complainant a Jetter acknowledaina the date of receipl of the 
complaint that includes a description of the orianization 1s complaint 
procedures and time frames. If the complaint is received orally the health 
maintenance organization shaJJ also enclose a one-paae complaint form. 

(c) The health maintenance organization shall inyestjgate each oral and 
written complaint received in accordance with its own policies and in 
compliance with this Act 

(d) The total time for acknowledgment inyestjgation and resolution 
of the complaint by the health main1enance organjzation may not 
exceed 30 calendar days after the date the health maintenance organization 
receives the complaint from the complainant. 

(e) Subsections (!>) and (d) of this section do not apply to complaints 
concerning emer2encies or denials of continued stays for hospitalization. 
lnyestigation and resolution of complaints concerning emergencies or denials 
of continued stays for hospitalization shall be concluded in accordance with 
the medical or dental immediacy of the case and may not exceed one business 
day from receipt of the complaint. 

(fl After the health majptenance organization has inyestiaatcd 
a complaint. the health maintenance oraanization shall issue a response letter 
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to the complainant explaining the health maintenance oraanization 1s resolution 
of the complaint within the time frame set forth in Subsection (d) of this 
section. The letter must include a statement of the specific medical and 
contractual reasons for the resolution and the specialization of any physician 
or other proyider consulted. If the resolution is to deny services based on an 
adverse determinatjon of medical necessity. the clinical basjs used .to reach 
that decision must be included. The response letter must contain a full 
description of the process for appeal. including the time frames for the 
appeals process and the time frames for the final decision on the appeal. 

(~\ If the complaint is not resolved to the satisfaction of the complainant. 
the health maintenance organization shall provide an appeals process that 
includes the riaht of the complainant either to appear in person before 
a complaint appeal panel where the enrollee normally receives health care 
services. unless another site is agreed to by the complainant or to address 
a written appeal to the complaint appeal panel. The health maintenance 
organization shall complete the appeals process under thjs section not later 
than the 30th calendar day after the date of the receipt of the request 
for appeal. 

(h) The health maintenance organization shall send an acknow!edament 
letter to the complainant not later than the fifth business day after the date of 
receipt of the request for appeal. 

Ci) The health maintenance or~anization shall appoint members to the 
complaint appeal panel. whjch shall advise the health maintenance 
organization on the resolution of the dispute. The complaint appeal panel 
shall he composed of equal numbers of health maintenance organization staff. 
physicians or other providers and enrollees. A member of the complaint 
appeal panel may not have been previously involved in the disputed decision. 
The physicians or other providers must have experience in the area of care 
that is in dispute and must be independent of any physician or provider who 
made any prior determjnation. If specialty care is jn dispute the appeal panel 
must include an addjtjonal person who is a specialist in the field of care to 
which the appeal relates. The enrollees may not be employees of the health 
maintenance organjzation. 

(j\ Not later than the fifth business day before the scheduled meeting of 
the panel. the health maintenance organization shall provide to the 
complainant or the complainant's designated representative: 

(1) any documentation to be presented to the panel by the health 
maintenance onianization staff-

(2) the specialization of any physicians or provjders consulted 
during the inyestjgation: and 

(3) the name and affiliation of each health maintenance organization 
representative on the panel. 

(k) The complainant or the desi~nated representative is entitled to: 
Cl) appear in person before the complaint appeal panel: 
(2) present alternative expert testimony· and 
(3) request the presence of and question any person responsible for 

makina the prior determination that resulted in the appeal. 
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(!) Investigation and resolution of appeals relatine to ongoing 
emergencies or denials of continued stays for hospitalization shall be 
concluded in accordance with the medical or dental immediacy of the case but 
in no event to exceed one business day after the complainant 1s request for 
appeal. Due to the on2oing emernency or continued hospital stay and at the 
request of the complainant. the health maintenance or£anization shall 
provide. in lieu of a coWplaint appeal panel. a review by a physician or 
provider who has not previously reyiewed the case and is of the same or 
similar specialty as typically manages the medical condition. procedure. or 
treatment under discussion for review of the appeal. The physician or 
provider reviewing the appeal may interview the patient or the patient's 
designated representative and shall render a decision on the appeal. Initial 
notice of the decision may be deliyered orally if followed by written notice of 
the determination within three days. Investigation and resolution of appeals 
after emersency care has been proyided shall be conducted in accordance with 
the process established under this section. including the right to a review by 
an appeal panel. 

(m) Notice of the fjnal decision of the health maintenance or~anization 
on the appeal must include a statement of the specific medical determination. 
clinical basis, and contractual criteria used to reach the final decision. The 
notice must also include the toll-free telephone number and the address of the 
Texas Department of Insurance. 

(n) The health maintenance organization shall maintain a record of each 
complaint and any complaint proceeding. and any actions taken on 
a complaint for three years from the date of the receipt of the complaint. 
A complainant is entitled to a copy of the record on the applicable complaint 
and aov comvlaint proceeding. 

(o) Each health maintenance organization shall maintain a complaint and 
appeal log regarding each complaint 

(p) Each health maintenance organization shall maintain documentation 
on each complaint received and the action taken on the complaint until the 
third anniversary of the date of receipt of the complaint. The Texas 
Department of Insurance may review documentation maintained under this 
subsection during any investigation of the health maintenance oraanization. 

(lll The commissioner [01 boa1d] may examine t.M [stteh] complaint 
system for compliance with this Act and may require the health maintenance 
organizatjon to make corrections as considered necessary by 
the commissioner. 

SECTION 10. The Texas Health Maintenance Organization Act 
(Article 20A.01 et seq., Vernon's Texas Insurance Code) is amended by 
adding Section 12A to read as follows: 

Sec. 12A. FILING COMPLAINTS WITH THE TEXAS DEPARTMENT 
OF INSURANCE (a) Any person. including a person who has attempted to 
resolve a complaint throuih the health maintenance orBanization's complaint 
system process and who is dissatisfied with the resolution offered through 
that process. may report an alleged violation of this Act to the Texas 
Department of Insurance. 
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lb) Not later than the 60th day after the date on which the Texas 
Department of Insurance receives a complaint a2ainst a health maintenance 
organization and all information necessary for the department to determine 
compliance. the commissioner shall investigate the complaint to determine 
compliance wjth this Act. The commissioner may extend for a period not to 
exceed six months the time to complete an investjgatjon if: 

(1) additional information is needed: 
C2) an on-site review is necessary: 
(3) the health maintenance organjzation. the physician or provider. 

or the complainant does not provide all documentation necessary to complete 
the investigation: or 

( 4) other circumstances beyond the control of the department occur. 
SECTION 11. Subsections (a), (b), (c), (f), (g), and (h), Section 13, 

Texas Health Maintenance Organization Act (Article 20A.13, Vernon's Texas 
Insurance Code), are amended to read as follows: 

(a) Unless otherwise provided by this section, each health maintenance 
organization shall deposit with the comptroller [State T10asu1c1] cash or 
securities, or any combination of these or other guarantees that are acceptable 
to the commissjoner [State Boa1d of Insu1ancc], in an amount as set forth in 
this section. 

(b) For a health maintenance organization which has not received 
a certificate of authority from the State Board of Insurance ~ 
commissioner prior to September 1, 1987: 

(1) the amount of the initial deposit or other guarantee shall 
be $100,000 for an organization offering basic health care services 
and $50,000 for an organization offering a single health care service plan; 

(2) on or before March 15 of the year following the year in which the 
health maintenance organization receives a certificate of authority, it shall 
deposit with the comptroller [State T1ca•u1e1] an amount equal to the 
difference between the initial deposit and 100 percent of its estimated 
uncovered health care expenses for the first 12 months of operation; 

(3) on or before March 15 of each subsequent year, it shall deposit 
the difference between its total uncovered health care expenses based on its 
annual statement from the previous year and the total amount previously 
deposited and not withdrawn from the State Treasury; and 

(4) in any year in which the amount determined in accordance with 
Subdivision (3) of this subsection is zero or less than zero, the commissioner 
(State Boa1d of ln•uianee] may not require the health maintenance 
organization to make any additional deposit under this subsection. 

(c) For a health maintenance organization which has received 
a certificate of authority from the State Board of Insurance prior to 
September 1, 1987: 

(1) on or before March 15, 1988, the organization shall deposit an 
amount equal to the sum of: 

(A) $100,000 for an organization offering basic health care 
services or $50,000 for an organization offering a single health care service 
plan; and 

(B) 100 percent of the uncovered health care expenses for the 
preceding 12 months of operation; 
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(2) on or before March 15 of each subsequent year, the organization 
shall make additional deposits of the difference between its total uncovered 
health care expenses based on its annual statement from the previous year and 
the total amount previously deposited and not withdrawn from the State 
Treasury; and 

(3) in any year in which the amount determined in accordance with 
Subdivision (2) of this subsection is zero or less than zero, the commissioner 
[State Boatd of I11su1anee] may not require the health maintenance 
organization to make any additional deposit under this subsection. 

(f) Upon application by a health maintenance organization operating for 
more than one year under a certificate of authority issued by the State Board 
of Insurance or the commissioner, the commissioner [State Boatd of 
Insutancc] may waive some or all of the requirements of Subsection (b) or (c) 
of this section for any period of time it shall deem proper whenever it finds 
that one or more of the following conditions justifies such waiver: 

(1) the total amount of the deposit or other guarantee is equal to 25 
percent of the health maintenance organization's estimated uncovered 
expenses for the next calendar year; 

(2) the health maintenance organization's net worth is equal to at 
least 25 percent of its estimated uncovered expenses for the next calendar 
year; or 

(3) either the health maintenance organization has a net worth 
of $5,000,000 or its sponsoring organization has a net worth of at 
least $5,000,000 for each health maintenance organization whose uncovered 
expenses it guarantees. 

(g) If one or more of the requirements is waived, any amount previously 
deposited shall remain on deposit until released in whole or in part by the 
comptroller [State T1eo•11rer] upon order of the commissioner [State Bo01d of 
Insu10nee] pursuant to Subsection (f) of this section. 

(h) A health maintenance organization that has made a deposit with the 
comptroller [State 'f1casu1c1) may, at its option, withdraw the deposit or any 
part thereof, first having deposited with the comptroller [State T1eos111e1], in 
lieu thereof, a deposit of cash or securities of equal amount and value to that 
withdrawn. Any securities shall be approved by the commissioner (Stltte 
Botud of Insbtanee] before being substituted. 

SECTION 12. Section 14, Texas Health Maintenance Organization Act 
(Article 20A.14, Vernon's Texas Insurance Code), is amended by adding 
Subsections (i)-(m) to read as follows: 

(D(l) A health maintenance oreanization may not as a condition of 
a cop tract with a physicjan or provider or in any other manner. prohibit. 
attempt to prohibit, or discourage a physician or provider from: 

(A) discussing with or communicating to a current. prospective 
or former patient, or a party designated by a patient. information or opinions 
regarding the patient's health care incJudinu the patient's medical condition 
or treatment options: or 

(B) discussing with or communicating in good faith to 
a current prospective. or former patient. or a party designated by a patient 
information or opinjons regarding the provisions. terms. requirements or 
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services of the health care plan as they relate to the medical needs of 
the patient. 

(2) A health maintenance organization may not in any way penalize. 
terminate or refuse to compensate. for covered services. a physician or 
provider for communicatin~ with a current. prospective. or former patient. or 
a party designated by a patient. in a manner protected by this section. 

(j) A health maintenance organization may not engage in any retaliatory 
action including the refusal to renew or cancellation of coverage. against 
a group contract holder or enrollee because the &roup. enrollee. or person 
acting on behalf of the group or enrollee has filed a complaint against the 
health maintenance or&anizatjon or appealed a decision of the health 
maintenance organization. 

(k) A health maintenance organization may not engage in any retaliatory 
action includini termination of or refusal to renew a contract. against 
a physician or provider because the physician or provider has. on behalf of an 
enrollee reasonably filed a complaint against the health maintenance 
organization or has appealed a decision of the health 
maintenance organization. 

(!) A health maintenance organization may not use any financial 
incentive or make any payment to a physician or provider that acts directly or 
indirectly as an inducement to limit medically necessary services. This 
subsection does not prohibit the use of capitation as a method of payment. 

lm) A health maintenance organization may not: 
(1) require. as a condition of coverage or for any other reason: 

(A) the observation of a psychotherapy session relatin& to or 
involvina a covered person· or 

(B) that a provider's process or progress notes be submitted to 
the health maintenance organization for review; 

(2) deny benefits for psychotherapy on the &rounds that the patient: 
(A) refuses medication based on religious beliefs: or 
(B) refuses medication for a period of tjme beyond the contract 

limits related to outpatient visits: or 
(3) deny benefits for mental health therapy on the ~rounds that the 

therapy is provided in a group session with family members or 
other individuals. 

SECTION 13. Section 15, Texas Health Maintenance Organization Act 
(Article 20A.15, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 15. REGULATION OF AGENTS [AGEN'f FOR SINGLE IIEAL'fll 
CARE SERVICE PLAPIS). (a) A health maintenance organization agent is 
anyone who represents any health maintenance organization in the 
solicitation, negotiation, procurement, or effectuation of health maintenance 
organization membership or holds himself or herself out as such. No person 
or other legal entity may perform the acts of a health maintenance 
organization agent within this state unless such person or legal entity has 
a valid health maintenance organization agent's license issued pursuant to this 
Act. The term "health maintenance organization agent" shall not include: 
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(1) any regular salaried officer or employee of a health maintenance 
organization or of a licensed health maintenance organization agent, who 
devotes substantially all of his or her time to activities other than the 
solicitation of applications for health maintenance organization membership 
and receives no commission or other compensation directly dependent upon 
the business obtained and who does not solicit or accept from the public 
applications for health maintenance organization membership; 

(2) employers or their officers or employees or the trustees of any 
employee benefit plan to the extent that such employers, officers, employees, 
or trustees are engaged in the administration or operation of any program of 
employee benefits involving the use of membership in a health maintenance 
organization; provided that such employers, officers, employees, or trustees 
are not in any manner compensated directly or indirectly by the health 
maintenance organization issuing such health maintenance 
organization membership; 

(3) banks or their officers and employees to the extent that such 
banks, officers, and employees collect and remit charges by charging same 
against accounts of depositors on the orders of such depositors; or 

(4) any person or the employee of any person who has contracted to 
provide administrative, management, or health care services to a health 
maintenance organization and who is compensated for those services by the 
payment of an amount calculated as a percentage of the revenues, net income, 
or profit of the health maintenance organization, if that method of 
compensation is the sole basis for subjecting that person or the employee of 
the person to this section. 

(b) The commissioner (Co1nntissione1 of Insutanee] shall collect in 
advance from health maintenance organization agent applicants 
a nonrefundable licen;e fee in an amount not to exceed $50 as determined by 
the commissioner [bmmi]. Unless the commissioner [State Boa1d of 
Insut &nee] accepts a qualifying examination administered by a testing 
service, as provided under Article 21.01-1, Insurance Code, as amended, the 
commissioner [Conunissionct of Insu1ancc] shall also collect from such 
applicants an examination fee in an amount not to exceed $20 as determined 
by the commjssjoner [bmmi]. A new examination fee shall be paid for each 
examination. The examination fee shall not be returned under any 
circumstances other than for failure to appear and take the examination after 
the applicant has given at least 24 hours notice of an emergency situation to 
the commissjoner [Co1111nissionc1 of Insrunncc] and received the 
commissioner's approval. 

(c) Except as may be provided by a staggered renewal system adopted 
under Article 21.01-2, Insurance Code, and its subsequent amendments, each 
license issued to a health maintenance organization agent shall expire two 
years following the date of issue, unless prior thereto it is suspended or 
revoked by the commissioner or the authority of the agent to act for the health 
maintenance organization is terminated. 

(d) Licenses which have not expired or been suspended or revoked may 
be renewed by filing with the commissioner (State Boaad of Insu1ancc] 
a completed renewal application and by paying a nonrefundable renewal fee 
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in an amount not to exceed $50 as determined by the commissioner [""1tttl] on 
or before the expiration of the license. 

(e) Any agent licensed under this section may represent and act as an 
agent for more than one health maintenance organization at any time while the 
agent's license is in force. Any such agent and the health maintenance 
organization involved must give notice to the commissioner [State Board of 
ln•uranee] of any additional appointment or appointments authorizing the 
agent to act as agent for an additional health maintenance organization or 
health maintenance organizations. Such notice must be accompanied by 
a certificate from each health maintenance organization to be named in each 
additional appointment that said health maintenance organization desires to 
appoint the applicant as its agent. This notice shall contain such other 
information as the commissioner [State Boatd oflnsu1ance] may require. The 
agent shall be required to pay a nonrefundable fee in an amount not to 
exceed $16 as determined by the commissjoner [""1ttd] for each additional 
appointment applied for, which fee shall accompany the notice. If approval of 
the additional appointment is not received from the commissioner [State 
Board of Insurance] before the eighth day after the date on which the 
completed notice and fee were received by the commissioner (""1ttd], the 
agent and the health maintenance organization, in the absence of notice of 
disapproval, may assume that the board approves the application, and the 
agent may act for the health maintenance organization. The commissioner 
(State Doa1d of Insutancc] shall suspend the license of an agent during any 
period in which the agent does not have an outstanding valid appointment to 
represent a health maintenance organization. The suspension shall be lifted 
on receipt by the commissioner [""1tttl] of acceptable notice of 
valid appointment. 

(f) It shall be the duty of the commissioner to collect from every agent of 
any health maintenance organization in the State of Texas under the 
provisions of this section a licensing fee and an initial appointment fee for 
each appointment by a health maintenance organization. All fees collected 
under this section shall be used by the commissioner [Stole Boord of 
Instt1ancc] to administer the provisiOns of~ [the Texas Ilcalth l\:!aintenancc 
Organizotion] Act and all laws of this state governing and regulating agents 
for such health maintenance organizations. All of such funds shall be paid 
into the State Treasury to the credit of the Texas Department [State Boord] of 
Insurance operating fund and shall be paid out for salaries, traveling 
expenses, office expenses, and other incidental expenses incurred and 
approved by the commissioner [State Boatd of Instt1ance]. 

(g) The commissioner [State Boatd of Insu1anee] may, after notice and 
hearings, promulgate such reasonable rules and regulations as are necessary 
to provide for the licensing of agents. 

(h) [(m) Duplicate License, Fee.] The commissioner [Conunissionct of 
Insurance] shall collect in advance from agents requesting duplicate licenses 
a fee not to exceed $20. The commissioner [Stole Boord of Insuronee] shall 
determine the amount of the fee. 

Ul [tn-7] The commissioner [State Board of Insu1ance] shall issue 
a license to a corporation if it finds that: 
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(1) the corporation is organized or existing under the Texas Business 
Corporation Act, has its principal place of business in this state, and has as 
one of its purposes the authority to act as an agent under this section; and 

(2) each officer, director, and shareholder of the corporation is 
individually licensed under this section. 

(il [fo?] This section may not be construed to permit any employee, 
agent, or corporation to perform any act of an agent under this section without 
obtaining a license. 

(k} [ml If, at any time, a corporation that holds an agent's license does 
not maintain the qualifications necessary to obtain a license, the 
commissioner [State Boatd of Insutancc] shall cancel or revoke the license of 
that corporation to act as an agent. If a person who is not a licensed agent 
under this section acquires shares in such a corporation by devise or descent, 
that person must either obtain a license or dispose of the shares to a person 
licensed under this section not later than the 90th day after the date on which 
the person acquires the shares. 

m [fq}] If an unlicensed person acquires shares in a corporation and does 
not dispose of the shares within the 90-day period, the shares must be 
purchased by the corporation for the value of the shares as reflected by the 
regular books and records of the corporation as of the date of the acquisition 
of the shares by the unlicensed person. If the corporation fails or refuses to 
purchase the shares, the commissioner [State Boa1d of Insu1anee] shall cancel 
its license. 

(!!!) [ttj] A corporation may redeem the shares of any shareholder or the 
shares of a deceased shareholder on terms agreed to by the board of directors 
and the shareholder or the shareholder's personal representative or at a price 
and on terms provided in the articles of incorporation, the bylaws of the 
corporation, or an existing contract entered into by the shareholders of 
the corporation. 

(!!)[ts}] With the application for a license or a license renewal, each 
corporation licensed as an agent under this section must file a sworn statement 
listing the names and addresses of all of its officers, directors, 
and shareholders. 

(Q) [ffl] Each corporation shall notify the commissioner [State Boa1d of 
Insurance] of any change in its officers, directors, or shareholders not later 
than the 30th day after the date on which the change takes effect. 

£ill [ (tt}] Another corporation may not own an interest in a corporation 
licensed under this section. Each owner of an interest in a corporation 
licensed under this section must be a natural person who holds a valid license 
issued under this section. 

SECTION 14. Section ISA, Texas Health Maintenance Organization 
Act (Article 20A.15A, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 15A. AGENTS FOR SINGLE HEALTH CARE SERVICE PLANS. 
(a) A person acting as an agent for a health maintenance organization offering 
only a single health care service plan who is licensed by examination under 
Article 21.07, Insurance Code, or Chapter 213, Acts of the 54th Legislature, 
Regular Session, 1955 (Article 21.07-1, Vernon's Texas Insurance Code), is 
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subject to the licensing requirements provided by this section, and except as 
specifically provided by this Act or some other law, no other agent licensing 
requirements apply. 

(b) The commissioner shall collect in advance from applicants for 
licensure as health maintenance organization agents under this section 
a nonrefundable license fee in an amount not to exceed $70 as determined by 
the commissioner [State Boatd of Insu1ancc]. 

(c) Except as may be provided by a staggered renewal system adopted 
under Article 21.01-2, Insurance Code, and its subsequent amendments, each 
license issued to a health maintenance organization agent under this section 
shall expire two years following the date of issuance, unless before that time 
the license is suspended or revoked by the commissioner or the authority of 
the agent to act for the health maintenance organization is terminated. 

(d) Licenses issued under this section that have not expired or been 
suspended or revoked may be renewed by filing a completed application and 
paying to the commissioner [lm!trd] the required nonrefundable renewal fee in 
an amount not to exceed $50 as determined by the commissioner (lm!trd]. 

(e) An agent licensed under this section may represent and act as an agent 
for more than one health maintenance organization offering only a single 
health care service plan at any time while that agent's license is in force. The 
agent and the health maintenance organization offering only a single health 
care service plan involved must give notice to the commissioner [State Boa1d 
of Insurance] of any additional appointment authorizing the agent to act as 
agent for an additional health maintenance organization offering only a single 
health care service plan. The notice must be accompanied by a certificate 
from each health maintenance organization to be named in each additional 
appointment stating that the health maintenance organization offers only 
a single health care service plan and desires to appoint the applicant as its 
agent. The notice must include other information required by the 
commissioner [State Boatd of Insutance]. The agent shall pay 
a nonrefundable fee in an amount not to exceed $70 as determined by the 
commissioner [State Boatd of Insu1ancc] for each additional appointment 
applied for. The fee must accompany the notice. If approval of the additional 
appointment is not received from the commissioner [Stale Bo01d of 
ln•tt1anee] before the eighth day after the date on which the completed notice 
and fee were received by the commissioner (lm!trd], the agent and the health 
maintenance organization 1 in the absence of notice of disapproval, may 
assume that the commissioner [lm!trd] approves the application, and the agent 
may act for the health maintenance organization offering a single health care 
service plan. The commjssjoner [Slate Boa1d oflnstt1011ee] shall suspend the 
license of an agent during any period in which the agent does not have an 
outstanding valid appointment to represent a health maintenance organization 
offering a single health care service plan. The suspension shall be lifted on 
receipt by the commjssjoner [bottd] of acceptable notice of 
valid appointment. 

(f) The commissioner shall collect from each agent for any health 
maintenance organization offering only a single health care service plan 
a license fee and an appointment fee for each additional appointment. 
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(g) Fees collected under this section shall be used by the commissjoner 
[State Bazud of I11su1ancc] to administer this Act and laws governing and 
regulating agents for health maintenance organizations. The funds shall be 
deposited in the state treasury to the credit of the Texas Department [Sltte 
Bmml] of Insurance operating fund and shall be paid out for salaries, 
traveling expenses, office expenses, and other incidental expenses incurred 
and approved by the commissioner [State Board of Insutaace]. 

(h) The commissioner [State Boa1d of Insu1anec] may, after notice and 
hearing, adopt reasonable rules that are necessary to provide for the licensing 
of agents under this section. 

(i) A licensee may renew an unexpired license issued under this section 
by filing the required renewal application and paying a nonrefundable fee 
with the commissjoner [State Boa1d of Insu1ancc] on or before the expiration 
date of the license. 

ill [ffl] A health maintenance organization offering only a single health 
care service plan that desires to appoint an agent under this section shall 
provide to its prospective agents a written manual, a copy of which shall be 
filed with the commissioner (State Board of Instuanee], outlining and 
describing the single health care service offered by the health maintenance 
organization, outlining this Act, and the rules of the [State Board of Instttanec 
md] commissioner adopted under this Act. The health maintenance 
organization shall certify to the commissioner [State Boatd of Insu1 ancc] that 
it has provided the written manual required by this subsection to its 
prospective agents and has provided, under the supervision of a licensed 
health maintenance organization agent, a minimum of four hours of training 
in its single health care service, this Act, and the rules of the [State Boord of 
1nstuancc and the] commissioner adopted under this Act. 

ill [tnJ] Any regular salaried officer or employee of a health 
maintenance organization offering only a single health care service plan who 
solicits applications on behalf of that health maintenance organization must 
be licensed as a health maintenance organization agent under this section and 
must take any examination and pay any fee provided by 
Subsection [Sobscetions] {b) [tmtl-tj}] of Section 15 of this Act. 

(!)[to]] The commissioner shall collect in advance from agents 
requesting duplicate licenses a fee not to exceed $20. The commissioner 
[Stotc Bo01d of Insoronec] shall determine the amount of the fee. 

SECTION 15. Section 17, Texas Health Maintenance Organization Act 
(Article 20A.17, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 17. EXAMINATIONS. (a) The commissioner may make an 
examination concerning the quality of health care services and of the affairs 
of any applicant for a certificate of authority or any health maintenance 
organization as ofcen as the commissioner considers [it is decntcd) necessary. 
but not Jess frequently than once every three years. 

(b) [The boatd ma) 1nake an cxa1ninntion eo11cc111ing the qualit) of 
health care sea viecs of Aft) health 1naintcnancc organization as often as it 
deeans it nceessat), but not lt:!3 f1eqt1ently than once eve1y three )tars. 
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[Ce}] (1) Every health maintenance organization shall make its books and 
records relating to its operation available for such examinations and in every 
way facilitate the examinations. Every physician and provider with whom 
a health maintenance organization has a contract, agreement, or other 
arrangement need only make available for examination that portion of its 
books and records relevant to its relationship with the health 
maintenance organization. 

(2) A copy of any contract. agreement. or other arran~ement between 
a health maintenance ors;anization and a physician or provider sh311 be 
proyided to the commissioner by the health maintenance organization on the 
request of the commissioner. The documentation proyided to the 
commissioner under this subsection is confidential and is not subiect to the 
open records law. Chapter 552 Government Code. 

ill Medical, hospital, and health records of enrollees and records of 
physicians and providers providing service under independent contract with 
a health maintenance organization shall only be subject to such examination 
as is necessary for an ongoing quality of health assurance program concerning 
health care procedures and outcome in accordance with an approved plan as 
provided for in this Act. Said plan shall provide for adequate protection of 
confidentiality of medical information and shall only be disclosed in 
accordance with applicable law and this Act and shall only be subject to 
subpoena upon a showing of good cause. 

(4) The commjssioner may examine and use the records of a health 
maintenance orianization. including records of a quality of care assurance 
program and records of a medjcal peer review committee as that term js used 
in Sectjon 1.03. Medjcal Practice Act (Article 4495b, Vernon's Texas Civil 
Statutes). as necessary to carry out the purposes of this Act. including an 
enforcement action under Section 20 of this Act. That information is 
confidential and privileged and is not subject to the open records law. 
Chapter 552, Government Code, or to subpoena except as necessary for the 
commissioner to enforce this Act 

ill [f.'}] For the purpose of examinations, the commissioner [and 
bolml] may administer oaths to and examine the officers and agents of the 
health maintenance organization and the principals of such physicians and 
providers concerning their business. 

(!;) [td1] Articles LlMA. 1.15, 1.16, and 1.19, as amended, of the 
Insurance Code shall be construed to apply to health maintenance 
organizations, except to the extent that the commissioner determines that the 
nature of the examination of a health maintenance organization renders such 
clearly inappropriate. 

(!U [Ce}] Articles 1.12, 1.24, and 1.30, and Section 7 of Article 1.10, 
Insurance Code, apply to health maintenance organizations. 

SECTION 16. Subsections (d) and (f), Section 18, Texas Health 
Maintenance Organization Act (Article 20A.18, Vernon's Texas Insurance 
Code), are amended to read as follows: 

(d) Except as otherwise provided by this subsection, the bond required 
under Subsection (c) of this section must be issued by an insurance company 
that holds a certificate of authority in this state. If, after notice and hearing, 
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the commissioner [State Boa1d of Insu1 ancc] determines that the fidelity bond 
required by this section is not available from an insurance company that holds 
a certificate of authority in this state, a fidelity bond procured by a licensed 
Texas surplus lines agent resident in this state in compliance with 
Article 1.14-2, Insurance Code, satisfies the requirements of this section. 

{f) Instead of a bond, the management contractor may deposit with the 
comptroller [State 'f1easure1] cash or securities acceptable to the 
commissjoner [State Boatd of ln!ttt ance ]. Such a deposit must be maintained 
in the amount and subject to the same conditions as required for a bond under 
this section. 

SECTION 17. The Texas Health Maintenance Organization Act 
{Article 20A.01 et seq., Vernon's Texas Insurance Code) is amended by 
adding Section 18A to read as follows: 

Sec. !SA. PHYSICIAN AND PROYIDER CONTRACTS. Cal A health 
maintenance organization. on request. shall make ayailable and disclose to 
physicians and providers written application procedures and qualification 
reQuirements for contracting with the health maintenance organization. Each 
physician and provider who initially applies to contract with a health 
maintenance organization for the provision of health care services on behalf 
of the health maintenance organization and who is denjed a contract with the 
health maintenance organization shall be provided written notice of the 
reasons the initial application was denied. Unless otherwise limited by 
Article 2!.52B. Insurance Code this subsection does not prohibit a health 
maintenance organization plan from rejecting an application from a physician 
or provider based on the determination that the plan has sufficient qualified 
physicians or providers. 

(bl Before terminating a contract with a physician or provider the health 
maintenance or~anization shall provide a written explanation to the physician 
or provider of the reasons for termination. On request and before the effective 
date of the termination. but within a period not to exceed 60 days. a physician 
or proyider shall be entitled to a review of the health maintenance 
organization's proposed termination by an advisory review panel. except in 
a case in which there is imminent harm to patient health or an action by a state 
medical or dental board. other medical or dental licensing board or other 
licensing board or other government agency. that effectively impairs the 
physician's or provider's ability to practice medicine. dentistry. or .another 
profession or in a case of fraud or malfeasance. The advisory review panel 
must be composed of physicians and providers. including at least one 
representative in the physician's or provider's specialty or a similar specialty 
if available. appointed to serve on the standing quality assurance committee 
or utilization review committee of the health maintenance organization. The 
decision of the advisory reyjew panel must be considered but is not binding on 
the health maintenance organization. The health maintenance organization 
shall provide to the affected physician or provider. on request, a copy of the 
recommendation of the advisory review panel and the health maintenance 
organization's determination. 

(c) Each contract between a health maintenance organization and 
a physician or provider of health care services must provide that reasonable 
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advance notice be given to an enrollee of the impending termination from the 
plan of a physician or provider who js currently treatin~ the enrollee. Each 
contract must also provide that the termination of the physician or provider 
contract except for a reason of medical competence or professional behavior 
does not release the health maintenance or~anizatjon from the ob!ieation to 
reimburse the physician or provider who js treating an enrollee who is subject 
to a special cjrcumstance. such as a person who has a disability. acute 
condition or life-threatening illness or who is past the twenty-fourth week of 
pregnancy. at not less than the contract rate for that enrollee's care in 
exchange for continuity of ongoing treatment of an enrollee then receiving 
medically necessary treatment in accordance with the dictates of medical 
prudence. For purposes of this subsection. "specjal circumstance 11 means 
a condition such that the treating physicjan or provider reasonably believes 
that discontinuin2 care by the treating physician or provider could cause harm 
to the patient. The special circumstance shall be identified by the treating 
physician or provider who must request that the enrollee be permitted to 
continue treatment under the physician's or provider's care and a2ree not to 
seek payment from the patient of any amounts for which the enrollee would 
not be responsible if the physician or provider were still on the health 
maintenance organization network. Each contract between a health 
maintenance orjjanization and a physician or provider must include 
procedures for resolving disputes regarding the necessity for continued 
treatment by a physician or provider. This section does not extend the 
oblijjation of the health maintenance oriianization to reimburse the terminated 
physician or provider for ongoin~ treatment of an enrollee beyond the 90th 
day after the effective date of the termination. However. the ob!ieation of the 
health maintenance orianization to reimburse the terminated physician or 
provider or. if applicable the enrollee for services to an enrollee who at the 
time of the termination: 

(1) js past the 24th week of pregnancy extends through delivery of 
the child immediate postpartum care. and the follow-up checkup wjthin the 
fjrst six weeks of delivery: or 

(2) is bein~ treated for a life-threatening illness or condition extends 
throu~h the completion of the treatment if the physician or provider agrees to 
the provisions established under this section. 

(d) A physician or proyjder who is terminated or deselected is entitled to 
an expedited review process by the health maintenance organization on 
request by the physician or proyider. If the physician or provider is 
deselected for reasons other than at the physician's or provider's request. 
a health maintenance or2anization that has complied with the regujrements of 
Subsection lb) of this section may give reasonable advance notice to an 
enrollee of the impendin~ termination from the plan of a physician or provider 
who is currently treating the enrollee. If a physician or provider is deselected 
for reasons related to imminent harm the health maintenance or2anization 
may notify patients immediately. 

(e) The fo1Jowing proyjsions apply to each health maintenance 
or2anization that to any extent uses capitation as a method of compensation: 
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(ll The health maintenance organization shall bei:in payment of 
capitated amounts to the enrollee's primary care physician or primary care 
provider computed from the date of enrollment. not later than the 30th day 
following the date an enrollee has selected or has been assigned a primary 
care physician or primary care provider. If selection or assignment does not 
occur at the tjme of enrollment. capitation that would otherwise have been 
paid to a selected prjmary care physician or primary care provider had 
a selection been made shall be reserved as a capitation payable until the time 
that an enrollee makes a selection or the plan assiins a primary care physician 
or primary care provider. 

(2) If an enrollee does not select a primary care physician or primary 
care provider at the time of application or enrollment a health maintenance 
organization shall assign an enrollee to a primary care physician or primary 
care provider not later than the 30th day after the date of the enrollment If 
a health maintenance organization assigns an enrollee to a primary care 
physician or primary care proyider the assignment shall be made to a primary 
care physician or primary care provider located within the zip code nearest the 
enrollee's residence or place of employment and to the extent practicable 
given the zip code limitation. shalJ be done in a manner that results in a fair 
and equal distribution of enrollees among the plan's primary care physicians 
or primary care providers. The health maintenance organization shall inform 
an enrollee of the name, address. and telephone number of the primary care 
physician or prjmary care provider to whom the enrollee has been assigned 
and of the enrollee's right to select a different primary care physician or 
primary care provider. An enrollee may at any time reject the physician or 
provider assigned and may select another physician or provider from the list 
of primary care physicians or primary care providers for the health 
maintenance organization network. An election by an enrollee to reiect an 
assigned physician or provider may not be counted as a change in providers 
for purposes of the limitation described by Section 11 (a) of this Act. 

(3) A health maintenance organization shall notify a physician or 
provider of the selection of the physician or provider as a primary care 
physician or primary care provider by an enrollee not later than the 30th 
busjness day after the date of the selection or assi2nment of an enrollee to that 
physician or provider by the health maintenance organization. 

(4) As an alternative to the provisions of Subdivisions !1) l2). 
and (3) of this subsection, a health maintenance organization may seek 
approval from the Texas Department of Insurance of a different capitation 
payment scheme that ensures: 

(A) immediate availability and accessibility of a primary care 
physician or primary care provider: and 

(B) payment to the primary care physician or primary care 
provjder of a capitation amount certified by a qualified actuary to be 
actuarially sufficient to compensate the primary care physician or primary 
care provider for the risk beini: assumed. 

(f) A contract between a health maintenance ori:anization and 
a physician or provider may not contain any clause purportin2 to indemnify 
the health maintenance organization for any tort liability resulting from acts 
or omissions of the health maintenance organization. 
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(g\ Each contract or other agreement between a health maintenance 
organization and a physician or provjder must specify that the physician or 
provider will hold an enrollee harmless for payment of the cost of covered 
health care services in the event that the health rnajntenance oraanization fails 
to pay the provider for health care services. 

(h) A health maintenance organization that conducts or uses economic 
profilin~ of physicians or providers within the health maintenance 
organization shall make available to a network physician or provider on 
request the economic profile of that physician or provider. inc!udjn~ the 
standards by which the physician or provider is measured. The use of an 
economic profile must recoanize the characteristics of a physician 1s or 
provider 1s practice that may account for variations from expected costs. 

(i) A contract between a health maintenance oraanization and 
a physician or a provider must require the physician or provider to post. in the 
office of the physician or proyider a notice to enroJlees on the process for 
resolvjna complaints with the health maintenance organizatjon The notice 
must include the Texas Department of Insurance's toll-free telephone number 
for filin~ complain1s. 

(j) For purposes of this section ntermination" includes the deselect ion of 
a physician or provider from a health maintenance or~anjzation or the failure 
or refusal of a health maintenance orianization to renew a contract entered 
into with a physician or provider. 

SECTION 18. Section 19, Texas Health Maintenance Organization Act 
(Article 20A.19, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 19. HAZARDOUS FINANCIAL CONDITION. (a) Whenever the 
financial condition of any health maintenance organization indicates 
a condition such that the continued operation of the health maintenance 
organization might be hazardous to its enrollees, creditors, or the general 
public, then the commissioner [of in3u1ancc] may, after notice and 
opportunity for hearing, order the health maintenance organization to take 
such action as may be reasonably necessary to rectify the existing condition, 
including but not necessarily limited to one or more of the following steps: 

(1) to reduce the total amount of present and potential liability for 
benefits by reinsurance; 

(2) to reduce the volume of new business being accepted; 
(3) to reduce expenses by specified methods; 
( 4) to suspend or limit the writing of new business for a period 

of time; 
(5) to increase the health maintenance organization's capital and 

surplus by contribution; or 
(6) to suspend or revoke the certificate of authority. 

(b) The commissjoner [State Boatd of In:su1a11ce] is authorized, by rules 
and regulations, to fix uniform standards and criteria for early warning that 
the continued operation of any health maintenance organization might be 
hazardous to its enrollees, creditors, or the general public, and to fix 
standards for evaluating the financial condition of' any health maintenance 
organization, which standards shall be consistent with the purposes expressed 
in Subsection (a) of this section. 
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SECTION 19. Subsection (a), Section 20, Texas Health Maintenance 
Organization Act (Article 20A.20, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(a) The commissioner may after notice and opportunity for hearing. 
suspend or revoke any certificate of authority issued to a health maintenance 
organization under this Act impose sanctions under Section 7 Article 1.10, 
Insurance Code. impose administrative penalties under Article 1.1 OE. 
Insurance Code. or issue a cease and desist order under Article 1.lOA 
Insurance Code, if the commissioner finds that any of the following 
conditions exist: 

(1) The health maintenance organization is operating significantly in 
contravention of its basic organizational documents, or its health care plan, or 
in a manner contrary to that described in and reasonably inferred from any 
other information submitted under Section 4 of this Act. 

(2) The health maintenance organization issues evidence of 
coverage or uses a schedule of charges for health care services which does not 
comply with the requirements of Section 9 of this Act. 

(3) The health care plan does not provide or arrange for basic health 
care services or the single health care service plan does not provide or arrange 
for a single health care service. 

( 4) The ["b~o•atHd'--cc~1,.t"'if"';c~s-to...+1U~1e~e~o~1~n~n"ii~ss..;i~o~n~c1....«tl~1 & ... I. 
[(A) the] health maintenance organization does not meet the 

requirements of Section iUili1} [~) of this Act.[;-o.) 
(5) The [(B) the) health maintenance organization is unable to 

fulfill its obligation to furnish health care services as required under its health 
care plan or to furnish a single health care service as required under its single 
health care service plan. 

(2) [t5JJ The health maintenance organization is no longer 
financially responsible and may be reasonably expected to be unable to meet 
its obligations to e11rollees or prospective enrollees. 

(1) [t61) The health maintenance organization has failed to 
implement the complaint system required by Section 12 of this Act in 
a manner to resolve reasonably valid complaints. 

00 [ffl) The health maintenance organization, or any person on its 
behalf, has advertised or merchandised its services in an untrue, 
misrepresentative, misleading, deceptive, or unfair manner. 

(.2) [ts1) The continued operation of the health maintenance 
organization would be hazardous to its enrollees. 

(.l!!) [(91) The health maintenance organization has otherwise failed 
to comply substantially with this Act, and any rule and regulation thereunder. 

(lll The health maintenance organization has failed to carry out 
corrective action the commissioner considers necessary to correct a failure to 
comply with this Act. any applicable provision of the Insurance Code, or any 
applicable rule or order of the commissioner not later than the 30th day after 
the date of notjce of a deficiency or within any longer period that the 
commjssioner determines to be reasonable and specifies in the notice. 

SECTION 20. Section 22, Texas Health Maintenance Organization Act 
(Article 20A.22, Vernon's Texas Insurance Code), is amended to read 
as follows: 
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Sec. 22. RULES AND REGULATIONS. (a) The commissioner [Stitte 
Boatd of Inst:11a11ce] may promulgate such reasonable rules and regulations as 
are necessary and proper to carry out the provisions of this Act. 

(b) The commissioner [State Boatd of In:stnance] is specifically 
authorized to promulgate rules to prescribe [p1e.edbing] authorized 
investments for health maintenance organizations for all investments for 
which provision is not otherwise made in this Act. ensure that enrollees have 
adequate access to health care services. and establish minimum 
physician/patient ratios. mileaie requirements for primary and specjaJty care. 
maximum trayel time. and maximum waiting times for obtaining 
appointments. The rulemaking authority provided by this subsection does not 
limit in any manner the rulemaking authority granted to the commissioner 
[State Boa1d of Insu1aace] under Subsection (a) of this section. 

(c) The commissioner may promulgate such reasonable rules and 
reiulations as are necessary and proper to meet the requirements of federal 
law and regulations. 

SECTION 21. Section 23, Texas Health Maintenance Organization Act 
(Article 20A.23, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 23. APPEALS. (a) Any person who is affected by any rule, ruling, 
or decision of the Texas Department of Insurance or the commissioner [or 
b<mrd] shall have the right to have such rule, ruling, or decision reviewed by 
the commissioner [State Board of Inst11anec] by making an application to the 
commissioner [State Boa1d of Insa1anee]. Such application shall state the 
identities of the person, the rule, ruling, or decision complained of, the 
interest of the person in such rule, ruling, or decision, the grounds of such 
objection, the action sought of the commissioner [State Board of lasuuaee], 
and the reasons and grounds for such action by the commissioner [State Boa1d 
of Insmanee]. The original shall be filed with the chief clerk of the ~ 
Department [State Boa1d] of Insurance together with a certification that a true 
and correct copy of such application has been filed with the commissioner. 
Within 30 days after the application is filed, and after 10 days' written notice 
to all parties of record, the commissioner [State Boatd of Instttance] shall 
review the action complained of in a public hearing and render its decision at 
the earliest possible date thereafter. The commissioner [State Boa1d of 
Insuranee] shall make such other rules and regulations with respect to such 
applications and their consideration as it considers to be advisable, not 
inconsistent with this Act. Said application shall have precedence over all 
other business of a different nature pending before said commjssjoner [Stitte 
Boatd of Instttanee]. 

(b) In the public hearing, any and all evidence and matters pertinent to 
the appeal may be submitted to the commissioner [Stale Board of lasmanee] 
whether included in the application or not. 

(c) If any person who is affected by any rule, ruling, or decision of the 
commissioner [State Boo1d of ln•uranee] be dissatisfied with any rule, ruling, 
or decision adopted by the commissioner, [boatd, 01 State Boa1d of 
Insutancc,] that person, after failing to get relief from the commissioner 
[State BoOld of lmaraaee], may file a petition seeking review of the rule, 
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ruling, or decision and setting forth the particular objection to such rule, 
ruling, or decision, or either or all of them, in a district court of Travis 
County, Texas, and not elsewhere, against the commissioner [State Bo01d of 
Inomancc] as defendant. The action shall have precedence over all other 
causes on the docket of a different nature. The proceedings on appeal shall be 
tried and determined as provided by Article 1.04, Insurance Code. Either 
party to the action may appeal to the appellate court having jurisdiction of the 
cause and the appeal shall at once be returnable to the appellate court having 
jurisdiction of the cause and the action so appealed shall have precedence in 
the appellate court over all causes of a different character therein pending. 
The commissjooer [State Boa1d of Ia:stuanec] is not required to give any 
appeal bond in any cause arising hereunder. 

SECTION 22. Subsection (f) ( 4), Section 26, Texas Health Maintenance 
Organization Act (Article 20A.26, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(4) Except for Articles 21.07-6 and 21.58A, Insurance Code, the 
insurance laws, including the group hospital service corporation law, do 
not apply to physicians and providers; however. [pro' ided that 
1\rtiele 21.582'\ shall not applj to ttlilization tt\iit\\ 1:1ndc1takcu b)] 
a physician or provider who conducts utilization review during [in] the 
ordinary course of treatment of patients [bJ a physician 01 pto\iidet] pursuant 
to a joint or delegated review agreement or agreements with a health 
maintenance organization on services rendered by the physician or 
provider may not be required to obtain certification under Section 3. 
Article 21.58A Insurance Code. 

SECTION 23. Section 28, Texas Health Maintenance Organization Act 
(Article 20A.28, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 28. AUTHORITY TO CONTRACT. The commissioner [or bo81d], 
in carrying out the commissioner's [thei1'] obligations under this Act, may 
contract with other state agencies or, after notice and opportunity for hearing, 
with other qualified persons to make recommendations concerning the 
determinations to be made by the commissioner [01 board]. 

SECTION 24. Section 32, Texas Health Maintenance Organization Act 
(Article 20A.32, Vernon's Texas Insurance Code), is amended to read 
as follows: 

Sec. 32. FEES. (a)(l) Every organization subject to this chapter shall 
pay to the commissioner the following fees: 

(A) for filing and review of its original application for 
a certificate of authority, a fee in an amount not to exceed $18,000 [$15,888] 
as determined by the commissioner [State Boa:td of Insutancc]; 

(B) for filing each annual report pursuant to Section 10 of this 
Act, a fee in an amount not to exceed $500 as determined by the commissioner 
[State Boatd of Insu1auee]; 

(C) the expenses of all examinations of health maintenance 
organizations made on behalf of the State of Texas by the commissioner [Stme 
Board of hi3oroncc] or under the commissioner's [m] authority in such 
amounts as the commissioner shall certify to be just and reasonable; 
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(D) the expenses of an examination under Section I ?(a) of this 
Act incurred by the commissioner or under the commissioner's authority if: 

(i) examination expenses are the expenses 
attributable directly to a specific examination including the actual salaries 
and expenses of the examiners directly attributable to that examination. as 
determined under rules adopted by the commissioner· and 

(ii) the expenses are assessed by the commissioner 
and paid in accordance with rules adopted by the commissioner: 

(fil the licensing, appointment, and examination fees pursuant 
to Section 15 of this[, Texas Ilealth hlaintcnancc 01gaaizatio11] Act 
((A1ticlc 20A.15, \'e1non's Texas Iasu1anec Code)]; 

(f) [tEJ] for filing an evidence of coverage which requires 
approval, a fee not to exceed $200 as determined by the commissioner [Stttte 
Boa1d of Insu1anee]; and 

(Q} [~] for filings required by rule but which do not require 
approval, a fee not to exceed $100 as determined by the commissioner [Stttte 
Doa1 d of Insut anee ]. 

(2) The commissioner [State Boatd cf Insutance] shall, within the 
limits fixed by this subsection, prescribe the fees to be charged under 
this subsection. 

(3) Fees collected under this subsection must be deposited in the 
State Treasury to the credit of the Texas Department [Stole Bootd] of 
Insurance operating fund. 

(4) Notwithstanding Subdivision (!) of this subsection, the 
comptroller shall collect the annual report filing fee prescribed by 
Subdivision (!)(B) of this subsection. 

(b)[{l) EYCIJ 01ganizatioa subject to this chaplet shall pay to the boa1d 
the folio 0\ ing fees. 

[{1\) fo1 1cvicw of its original application fut a certificate of 
authotity, a fee in an a111ount not to exceed $3,880 as dctc1a1ined bJ the boatd 
and paid putsttant to 1ulcs adopted b] the boa1d, and 

[(B) the expenses of an exnn1ination undct Scetion 17(b) of this 
2\ct i11cu11ed by the boatd 01 undct its autho1itJ. 

[(2) Exantination expenses ate the expenses athibutable ditcttl) to 
a specific exa111ination inelttding the actual sahuies and expenses of the 
exa1ninc1s pltts the cost of adrninisttative dcpa1hncntal expenses ditettlj 
attributable to that exanlination as dete1n1incd undct 1ulcs adopted by the 
boatd. The expenses shall be assessed b) the boa1d and paid in aeeo1danee 
nith 1t1les adopted bJ the batud. 

[(3) Except as p10¥ided by Subdivision (4) of this subsection, the 
a1notu1t paid by a health 111aintenanec otganization in each taxable yeat uude1 
Sttbdi;ision {l){B) of this sttbseetion shall be alloned as a c1cdit on the 
antonnt of p1cadun1 taxes to be paid b) the health tnaintenanee otganization 
fut that taxable y eat. 

[ffl] The amount directly attributable to an examination of the 
books, records, accounts, or principal offices of a health maintenance 
organization located outside this state may not be allowed as a credit against 
the amount of premium taxes to be paid by the health 
maintenance organization. 
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[(5) The funds 1eccivcd by the boa1d shall be deposited in the state 
tteasury to the e1edit of the Texas Depa1tn1cnt of Ilcalth health n1aiatcnanec 
01ganization fund, and those fund:! shall be apptopriatcd to the Texas 
Dcpa1tn1cnt of Ilcalth to cn11y out the statutoty duties of the boa1d under 
this chapter.] 

SECTION 25. Subsections (a), (b), (c), (e), and (g), Section 36, Texas 
Health Maintenance Organization Act (Article 20A.36, Vernon's Texas 
Insurance Code), are amended to read as follows: 

(a) The Health Maintenance Organization Solvency Surveillance 
Committee is created under the direction of the commissioner. The committee 
shall perform its functions under a plan of operation approved by the 
commissioner [Stole Boa1d ofln•tt1011ce]. The committee is composed of nine 
members appointed by the commissioner [of in•mancc]. No two members 
may be employees or officers of the same health maintenance organization or 
holding company system. The qualifications for membership, terms of office, 
and reimbursement of expenses shall be as provided by the plan of operation 
approved by the commissioner [State Boatd of I11su1ancc]. A 11 member'1 is 
a Texas licensed health maintenance organization as defined in Section 2.(n) 
[%01] of this Act or a public representative. The commissioner [of in•otonee] 
shall appoint the member along with the officer or employee of the member 
who shall serve on the committee if the member is a representative of a Texas 
licensed health maintenance organization or its holding company system. 
Five of the members shall represent health maintenance organizations or their 
holding company system. Of the health maintenance organization members, 
one shall be a single health care service plan as defined in Section £(X) [Zfs?] 
of this Act. The remaining health maintenance organization members shall be 
selected by the commissioner [of in•tt10nce] with due consideration of factors 
deemed appropriate including, but not limited to, the varying categories of 
premium income and geographical location. 

A public representative may not be: 
(1) an officer, director, or employee of a health maintenance 

organization, a health maintenance organization agent, or any other business 
entity regulated by the commissioner [State BoOld of1t1stt1011ee]; 

(2) a person required to register with the Texas Ethics Commissjon 
(scc1cta1y of st&tc] under Chapter 305, Government Code; or 

(3) related to a person described by Subdivision (1) or (2) of this 
subsection within the second degree of affinity or consanguinity. 

(b )(1) The committee shall assist and advise the commissioner relating to 
the detection and prevention of insolvency problems regarding health 
maintenance organizations. The committee shall also assist and advise the 
commissioner regarding any health maintenance organization placed in 
rehabilitation, liquidation, supervision, or conservation. The method of 
providing this assistance and advice shall be as contained in the plan of 
operation approved by the commissjoner [State Boatd of Iastttance]. 

(2) Reports regarding the financial condition of Texas licensed 
health maintenance organizations and regarding the financial condition, 
administration, and status of health maintenance organizations in 
rehabilitation, liquidation, supervision, or conservation shall be provided to 
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the committee members at meetings. Committee members shall not reveal the 
condition of nor any information secured in the course of any meeting of the 
Solvency Surveillance Committee with regard to any corporation, form or 
person examined by the committee. Committee proceedings shall be filed 
with the commissioner [and tcported to the 1ne111be1s of the State Board 
of Insurance]. 

(c) To provide funds for the administrative expenses of the 
commissioner [State Boa1 d of Inst11 ance] regarding rehabilitation, liquidation, 
supervision, or conservation of an impaired health maintenance organization 
in this state, the committee, at the commissioner 1s direction, shall assess each 
health maintenance organization licensed in this state in the proportion that 
the gross premiums of that health maintenance organization written in this 
state during the preceding calendar year bear to the aggregate gross premiums 
written in this state by all health maintenance organizations, as furnished to 
the committee by the commissioner after review of annual statements and 
other reports the commissioner considers necessary. Assessments to 
supplement or pay for administrative expenses of rehabilitation, liquidation, 
supervision, or conservation may be made only after the commissioner 
determines that adequate assets of the health maintenance organization are 
not immediately available for those purposes or that use of those assets could 
be detrimental to rehabilitation, liquidation, supervision, or conservation. 
The commissioner may abate or defer the assessments, either in whole or in 
part, if, in the opinion of the commissioner, payment of the assessment would 
endanger the ability of a health maintenance organization to fulfill its 
contractual obligations. If an assessment is abated or deferred, either in 
whole or in part, the amount by which the assessment is abated or deferred 
may be assessed against the remaining licensed health maintenance 
organizations in a manner consistent with the basis for assessments provided 
by the plan of operation approved by the commissioner [State Boa1d of 
Inoaunce]. The total of all assessments on a health maintenance organization 
may not exceed one-quarter of one percent of the health maintenance 
organization 1s gross premiums in any one calendar year. 

(e) Not later than the 180th day after the date on which the final member 
of the committee is appointed, the committee shall submit to the 
commissioner [State Bo81d of lnsauncc] a plan of operation. The plan of 
operation takes effect on approval in writing by the commissioner [StMc 
Boa1d of Inso1ancc]. If the committee fails to submit a suitable plan of 
operation within the period set by this subsection, or if, after the adoption of 
a plan, the committee fails to submit suitable amendments to the plan, the 
commissioner [State Boo1d oflnsarance] may, after notice and hearing, adopt 
rules as necessary to implement this Act. Those rules continue in effect until 
modified by the commissioner [State Boatd of Insu1anee] or superseded by 
a plan submitted by the committee and approved by the commissioner [StMc 
Doatd of Insu1a11ee]. 

(g) A licensed health maintenance organization or its agents or 
employees, the committee or its agents, employees, or members, or the [StMc 
Boa1d of Insu1anee, the] commissioner[;] or the commissioner1s [their] 
representatives are not liable in a civil action for any act taken or not taken in 
good faith in the performance of powers and duties under this section. 
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SECTION 26. The Texas Health Maintenance Organization Act 
(Article 20A.01 et seq., Vernon's Texas Insurance Code) is amended by 
adding Sections 37 and 38 to read as follows: 

Sec. 37. HEALTH MAINTENANCE ORGANIZATION QUALITY 
ASSURANCE. Cal A health maintenance organization shall establish 
procedures to ensure that the health care services provided to enrollees are 
rendered under reasonable standards of quality of care consistent with 
prevailin~ professionally recognized standards of medical practice. Those 
procedures must include mechanisms to ensure availability. accessibility 
Quality. and continuity of care. 

(b) A health maintenance organization shall have an on~oing internal 
quality assurance program to monitor and evaluate its health care services. 
including primary and specialist physician services, and ancillary and 
preventive health care services. in all institutional and noninstitutional 
contexts. The commissioner by rule may establish minimum standards and 
requirements for ongoing internal quality assurance pro~rams for health 
maintenance organizations. including standards for ensuring availability 
accessibility. quality. and continuity of care. 

(cl A health maintenance organization shall record formal proceedings 
of quality assurance program activities and maintain that documentation in 
a confidential manner. Quality assurance program minutes shall be available 
to the commissioner. 

(d) A health maintenance organization shall establish and maintain 
a physician review panel to assist in reyiewin~ medical guidelines or criteria 
and to assist in determining the prescription drugs to be covered by the health 
maintenance organization if the health maintenance organization offers 
a prescription drug benefit. 

(el A health maintenance organization shall ensure the use and 
maintenance of an adequate patient record system that will facilitate 
documentation and retrieyal of clinical information for the purpose of the 
health maintenance organization's eyaluation of continuity and coordination 
of patient care and assessment of the quality of health and medical care 
provided to enrollees. 

CO Enrollees' clinical records shall be available to the commissioner for 
examination and review to determine compliance. Those records are 
confidential and privileeed. and are not subject to the open records law. 
Chapter 552. Government Code or to subpoena. except to the extent 
necessary to enable the commissioner to enforce this article. 

(g) A health maintenance organization shall establish a mechanism for 
the periodic reporting of quality assurance program actiyities to its governinc 
body. providers and appropriate organization staff. 

(h) With the advice and assistance of the Texas Stale Board of Pharmacy. 
the commissioner. not later than January !. 1999. shall adopt rules that 
require each health maintenance organization to use standardized pharmacy 
benefit cards for its enrollees that meet all of the requirements of the United 
States Department of Health and Human Services and the National Counci! of 
Prescription Drug Programs (NCPDP) including: 
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(ll an unadultered patient identification number: 
(2) the patient co-payment or cash discount amount· and 
(3l the payer identification number. 

Sec. 38. EFFECT OF DENTAL POINT-OF-SERVICE OPTION ON 
HEALTH MAINTENANCE ORGANIZATION. la) Each dental health 
maintenance orcanization or other sjn!ile service health maintenance 
organization that provides dental benefits is subject to this section. This 
section does not apply to a health maintenance organization with 10.000 or 
fewer enrollees in this state enrolled in dental benefit plans based on 
a provider panel. 

(b) If an employer association. or other private group arrangement that 
employs or has 25 or more employees or members offers and contributes to 
the cost of dental benefit plan coverage to employees or individuals only 
through a provider panel. the health maintenance organization with which the 
employer. association. or other private c-roup arranliement is contracting for 
the coverage shall offer. or contract with another entity to offer. a dental 
point-of-service option to the employer. association. or other private croup 
arrangement. The employer may offer the dental point-of-service option to 
the employee or individual to accept or reject. 

(c) If a health maintenance organization's dental provider panel is the 
sole delivery system offered to employees by an employer. the health 
maintenance orcanization: 

(1) shall offer the employer a dental point-of-service option· 
(2) may not impose a minimum participation level on the dental 

point-of-service Qption; and 
(3) as part of the group enrollment application, shall provide to each 

employer disclosure statements as required by rules adopted under this code 
for each dental plan qffered. 

(d) An employer may require an emplQyee or individual whQ accepts the 
point-of-service Qption to be responsible for the payment Qf a premium over 
the amount of the premium for the coverage provided to employees or 
members under the dental benefit plan qffered through a provider panel either 
directly or by payroll deduction in the same manner in which the other 
premium is paid. The premium for the point-of-service option must be based 
on the actuarial value of that coverage. 

(e) Different cost-sharing provisions may be imposed for the 
point-of-service option. 

(f) An employer may charge an employee or individual who accepts the 
point-of-seryice option a reasonable administrative fee for costs associated 
with the employer's reasonable administration of the point-of-service option. 

(g) For purposes of this section: 
(1) 11 Point·Of-service option" means a plan provided throueh 

a contractual arraniement under which indemnity benefits for the cost of 
dental care services other than emeriency care or emeriency dental care. are 
provided by an insurer or group hospital service corporation in coniunction 
with correspondin~ benefits arranged or proyided by a health maintenance 
organization and under which an enrollee may choose to obtain benefits or 
services under either the indemnity plan or the health maintenance 
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organjzation plan in accordance with specific provisions of 
a point-of-service contract. 

(2) "Provider panel" means those proyjders with whjch a health 
maintenance organizatjon contracts to provide dental services to enrollees 
covered under the dental benefit plan. 

SECTION 27. Section 38, Texas Health Maintenance Organization Act 
(Article 20A.38, Vernon's Texas Insurance Code), as added by this Act, takes 
effect January 1, 1998. 

SECTION 28. This Act applies only to an evidence of coverage that is 
delivered, issued for delivery, or renewed on or after January 1, 1998. An 
evidence of coverage that is delivered, issued for delivery, or renewed before 
January 1, 1998, is governed by the law as it existed immediately before the 
effective date of this Act, and that law is continued in effect for this purpose. 

SECTION 29. Except as provided by Section 27 of this Act, this Act 
takes effect September 1, 1997. 

SECTION 30. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Amendment No. 1 

Amend CSSB 385, page 1, line 11, by striking after the word "necessary" 
and before the pefiod, the words 11 or not appropriate in the allocation of health 
care resources 11

• 

Removes the language pertaining to rationing - 11 or is appropriate in 
the allocation of health care resources. 11 

Floor Amendment No. 3 

Amend CSSB 385 as follows: 
In SECTION 12., Section 14, Texas Health Maintenance Organization 

Act (Article 20A.14, Vernon's Texas Insurance Code), add language to 
Subsection (! ), page 39, line 17 after the word payment by striking the period 
and inserting new language to read as follows: 

and does not prohibit a physician from acceptint: payments or financial 
incentives which are based on criteria including. without limitation. 
specific measures of quality. 

Floor Amendment No. 5 

Amend CSSB 385, page 66, beginning at line 13, by adding 
subsection (j) to Section 26, Texas Health Maintenance Organization Act 
(Article 20A.26, Vernon's Texas Insurance Code) to read as follows: 

(i\ This act applies to a medical school and medical and dental unit 
as defined by Section 61.003 61.501. or 74.601 Education Code. except 
when such a medical school or medical and dental unit contracts to deliver 
medical care within a health maintenance organization delivery network. 
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Amendment No. 6 

Amend CSSB 385, House committee report printing, on 
page 75 line 14 by adding "or to include on a card issued by the health 
maintenance organization with the plan 1s benefit information" between the 
words 11 cards 11 and 11 for". 

Floor Amendment No. 7 

Amend CSSB 385 as follows: 
(1) Add an appropriately numbered section to the bill to read as follows: 
SECTION __ . The Texas Health Maintenance Organization Act 

(Article 20A.01 et seq., Vernon's Texas Insurance Code) is amended by 
adding Section 9A to read as follows: 

Sec. 9A. HEALTH MAINTENANCE ORGANIZATION PROVIDING 
DENTAL BENEFITS· EVIDENCE OF COVERAGE· WRITTEN 
DESCRIPTION: RULES. (a) In addition to the requirements of Section 9 of 
this Act (Article 20A.09. Vernon's Texas Insurance Code\. an evidence of 
covera~e for a single health care service plan for dental benefits must: 

(1\ specify the total charges to an enrollee for typical sample office 
visits or procedures. such as an initial office visit a crown. an extraction or 
a filling: 

(2) list the procedures that are covered by the plan and the enrollee's 
financial obligation for each listed procedure: 

(3) describe the limitations on covered procedures and any 
exclusions from coverage. includin~ the classes of procedures that are not 
covered: and 

( 4) include a glossary of dental terminology. 
(b\ In addition to the requirements of Sections 11 and llA of this Act 

(Articles 20A.11 and 20A.11A. Yernon's Texas Insurance Code\. the written 
description of the health care plan's terms and conditions for a single health 
care service plan for dental benefits must include: 

(1) a list of the 30 dental procedures most commonly covered under 
dental benefits· 

(2) a statement as to whether the single health care services plan 
provides benefits for each of the 30 listed procedures· and 

(3) the amount that the enrollee will be required to pay for each 
listed procedure. 

(c) The commissjoner shall adopt rules governing the form and content 
of the information required to be provided under this section includini the 
form and content of the 30 dental procedures most commonly covered under 
dental benefits. 

(2) Renumber the sections of the bill accordingly. 

Floor Amendment No. 9 

Amend CSSB 385 as follows: 
In SECTION 5 of the bill, in Section 9, Texas Health Maintenance 

Organization Act {Article 20A.09, Vernon's Texas Insurance Code), 
following new Paragraph (n), insert a new Paragraph (o) to read as follows: 
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"(ol The commjssjoner may adopt minimum standards relating to drug 
benefits to ensure the ability of physicians to exercise ordinary care in 
health care treatment decisions. 11 

Floor Amendment No. 10 

Amend CSSB 385 as follows: 
(1) Insert a new SECTION, appropriately numbered, to read as follows: 
SECTION __ . The Texas Health Maintenance Organization Act 

(Chapter 20A, Vernon's Texas Insurance Code) is amended by adding 
Section 14A to read as follows: 

Sec. 14A. PROHIBITION OF PENALTIES FOR CERTAIN ACTS OF 
PHYSICIAN OR PROY!DER· ADMINISTRATIVE PENALTY. (a) A health 
maintenance organization may not include in a contract with a physician or 
provider who provides medical care or health care to a person covered under 
the plan any provision that penalizes the physician or provider for: 

(!) referring the person for additional diagnosis or treatment by 
a specialist· or 

(2) otherwise using the physician's or provider's own best 
professional judgment in prescribing a particular medication treatment or 
device for use by the person. 

lb) This section does not preclude a health maintenance organization 
from using utj!ization reyjew in a manner that complies with Article 21.58A 
Insurance Code, in the operation of a health care plan offered by that health 
maintenance organization. 

(cl A health maintenance organization that yiolates this article in the 
operation of a health care plan offered by that health maintenance 
organization is subject to an administrative penalty as provided by 
Article l.lOE Insurance Code. 

(2) Renumber the SECTIONS of the bill accordingly. 

Floor Amendment No. 11 

Amend CSSB 385 as follows: 
(1) Add a new section, appropriately numbered, to read as follows: 
SECTION ___ . The Texas Health Maintenance Organization Act 

(Article 20A.Ol et seq., Vernon's Texas Insurance Code} is amended by 
adding Section 9A to read as follows: 

Sec. 9A. ENROLLEE WITH TERMINAL CONDITION. 
(a) Notwithstandin2 any other provision of this Act. if an enrollee is 
receiving services under a health care plan from a physician or prOvider for 
a terminal condition. and the agreement between the health maintenance 
organization and the physician or provider under which the services are 
provided is terminated. the enrollee may continue to receive services for 
which benefits are proyjded under the plan from the physician or provider. 

(h) The health maintenance organization shall reimburse the physician or 
provider for servjces provided under this section at the usual and customary 
rate or at an agreed rate. 

(c) The commissioner. by rule. may define a condjtjon that js a terminal 
condition for purposes of this section. 
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(d\ This section does not apply if the agreement with the physician or 
provider js terminated for a reason related to the medical competence or 
professional behavior of the physician or proyider. 

(2) In the transition material in the bill, add a new section, appropriately 
numbered, to read as follows: 

SECTION _. Section 9A, Texas Health Maintenance Organization Act 
(Article 20A.09A, Vernon's Texas Insurance Code), as added by this Act, 
applies only to an evidence of coverage that is delivered, issued for delivery, 
or renewed on or after January 1, 1998. An evidence of coverage that is 
delivered, issued for delivery, or renewed before January 1, 1998, is governed 
by the law as it existed immediately before the effective date of this Act, and 
that law is continued in effect for this purpose. 

(3) Renumber subsequent sections of the bill appropriately. 

Amendment No. 12 

Amend CSSB 385 on page 26, lines 24-25, between "to" and "Jllli!", 
insert ". allows accurate comparisons to other plans.". 

Floor Amendment No. 15 

Amend CSSB 385 on page 11, line 9, between 11 providers;" 
and "those", by inserting 11 00 request of the commissioner. a health 
maintenance or2anization shall provide a description of specific 
compensation arrangements:". 

Floor Amendment No. 17 

Amend CSSB 385 as follows: 
(1) Insert a new SECTION to the bill, appropriately numbered, to read 

as follows: 
SECTION __ . The Texas Health Maintenance Act (Chapter 20A, 

Vernon's Texas Insurance Code), is amended by adding Section 90 to read 
as follows: 

Sec. 90. COVERAGE FOR MASSAGE THERAPY. (a) Each health 
maintenance organization shall provide coverage for massage therapy. as that 
term is defined in Section 1 Chapter 752 Acts of the 69th Le&is!ature. 
Regular Session 1985 (Article 4512k. Vernon's Texas Civil Statutes). 
administered by a person registered as a massaie therapist under that Act jf: 

(1\ massage therapy is prescribed by a physician for the treatment of 
any condition: and 

(2) that type of treatment would be covered by the health care plan 
offered to enrollees by the health maintenance organization jf performed by 
a physician. 

(b) The health maintenance organization may make the coverage offered 
under Subsection (a) of this section subject to the same co payment applicable 
to the condition for which massage therapy is prescribed. 

(cl The commissioner may adopt rules as necessary to implement 
this section. 

(2) Renumber the subsequent SECTIONS of the bill appropriately. 
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Floor Amendment No, 18 

Amend CSSB 385 as follows: 
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(1) In the recital to SECTION 12 of the bill, (page 38, line 7, House 
Committee Report Printing), strike "(i)-(m)" and substitute "(i)-(s)''. 

(2) In SECTION 12 of the bill, in Section 14, Texas Health Maintenance 
Act (Chapter 20A, Vernon's Texas Insurance Code), (page 40, between 
lines 6 and 7, House Committee Report Printing), insert Subsections (n)-(s) to 
read as follows: 

(nl A health maintenance organization may not: 
(!) prohibit or limit an enrollee from selecting a pharmacy or 

pharmacist of the person's choice to be a proyjder under the health care plan 
to furnish pharmaceutical services offered or proyjded by that plan or 
interfere with that person's selection of a pharmacy or ;pharmacist· 

(2) deny a pharmacy or pharmacist the right to participate as 
a contract provider under the plan if the pharmacy or pharmacist agrees to 
provide pharmaceutical seryices that meet all terms and requirements of the 
plan and to include the same administrative. financial and professional 
conditions that apply to pharmacies and pharmacists who have been 
designated as providers under the plan: or 

(3) require an enrollee to obtain or request a specific quantity or 
dosage supply of pharmaceutical products. 

(o) Notwithstanding Subsection (n)(3\ of this section a health 
mainteriance organization may allow the physician of an enrollee to prescribe 
drugs jn a quantity or dosage supply the physician determines appropriate and 
that is i"n compliance with state and federal statutes 

(p) This section does not prohibit: 
(J) a provision of a plan from limiting the quantity or dosage supply 

of pharmaceutical products for which coveraGe is provided or providing 
financial incentives to encourage the enrollee and the prescribing physician to 
use a program that provides pharmaceutical products in quantities that result 
in cost savings to the health maintenance organization and the enrollee if the 
provision applies equally to all designated providers of pharmaceutical 
services under the health care plan: 

(2) a pharmacy card pro2ram that provides a means of obtaining 
pharmaceutical services offered by the health care plan through all designated 
proyjders of pharmaceutical services: or 

(3) a health maintenance organization from establishing reasonable 
application and recertification fees for a pharmacy which provides 
pharmaceutical services as a proyider if the fees are uniformly charned to 
each pharmacy under contract with the organization. 

(q) A provision of a health care plan that is delivered. issued for delivery. 
entered into or renewed in this state that conflicts with Subsections (n)-(p) of 
this section js void to the extent of the conflict. 

(r) Subsections (n)-(p) of this section do not require a health 
maintenance organization to provide pharmaceutical services. The 
provisions of those subsections do not apply to a self-insured employee 
benefit plan that is subject to the Employee Retirement Income Security Act 
of 1974 (29 U.S C. Section 1001. et seq.). 
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(s) In Subsections (n)-(r) of this section. the terms "pharmacist." 
npharmaceutical services 11 11 pharmacy. 11 "dru~s." and "prescription drugs" 
have the meanings assigned by Article 21.52B. Insurance Code. 

Floor Amendment No. 19 

Amend CSSB 385 by adding the following SECTION, appropriately 
numbered, to the bill and renumbering subsequent SECTIONS of the 
bill appropriately: 

SECTION __ . (a) The Texas Health Maintenance Organization Act 
(Chapter 20A, Vernon's Texas Insurance Code) is amended by Section l lC to 
read as follows: 

Sec. 1 JC, ENROLLEE INFORMATION RELATING 
HYSTERECTOMIES. (a) A physician providing services to an enrollee 
under a health care plan. before performing a hysterectomy on the enrollee. 
shall provide to the enrollee the materials described by this section. This 
subsection does not apply if the hysterectomy is performed in 
a life-threatening situation in which the physician determines that providing 
the materials is not reasonably possible. If providing the materials is not 
reasonably possible. the physician shall include jn [be enrollee's medical 
records a written statement signed by the physician certifying the nature of 
the emergency. 

(b) The commissioner of insurance shall develop and prepare written 
materials to inform an enrollee of the risks and hazards of a hysterectomy and 
the ayailability of alternatives to a hysterectomy. In preparing the information 
to be provided under this section. the commissioner may consult with the 
Texas Medical Disclosure Panel established under the Medical Liab.ility 
Insurance Improvement Act of Texas (Article 4590i. Vernon's Texas Civil 
Srntutes) or any other appropriate agency of this state. 

(c) The materials shall be available in English. Spanish. and any other 
languaie the commissioner considers appropriate. The information must be 
presented in a manner understandable to a layperson. 

(dl The materials must include: 
(1) a notice that a decision made at any time to refuse to undergo 

a hysterectomy wjll not result in the withdrawal or withholdjng of any 
benefits provided under the health care plan or under programs or projects 
recejying federal funds or otherwise affect the patient's right to future care or 
treatment· 

(2) the name of the person providing and explaining the materials: 
(3) a statement that the enrollee understands that the enrollee will not 

be able to become pregnant or bear children if she undergoes a hysterectomy: 
(4) a statement that the enrollee has the right to seek a consultation 

from a second physician participating in the health care plan: 
(5) a statement that the enrollee has been informed that 

a hysterectomy is a removal of the uterus through an incision in the lower 
abdomen or vagina and that additional surgery may be necessary to remove or 
repair other organs. includin~ an ovary. tube appendix. bladder. rectum. 
or vagina: 

(6) blank spaces to list the procedures to be performed: 
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(7l a statement that the enrollee was informed of available and 
medically aiipropriate alternatives and blank spaces to Ust the alternatives; 

C8) a description of the discomforts and risks that may accompany or 
fol!ow the performance of the procedure: 

(9) a description of the risks, hazards and potential side effects of 
any anesthetic to be used: 

(10) a blank space to indicate the approximate len~th of hospital stay 
and time of recovery: 

(11) a statement of any related cost of the procedure that the enrollee 
will be required to pay: and 

(12.) a written statement to be signed by the enrollee indicating that 
the materials have been proyjded and explained to the enrollee and that the 
enrollee understands the nature and consequences of a hysterectomy. 

(b) The commissioner of insurance shall prescribe the form and content 
of the materials required to be distributed under Section 11 C, Texas Health 
Maintenance Organization Act (Section 20A.11C, Vernon's Texas Insurance 
Code), as added by this Act, not later than January 1, 1998. 

(c) The change in law made by this section applies only to 
a hysterectomy performed on or after January 1, 1998, by a physician 
providing services to an enrollee under a health care plan. 

Amendment No. 1 on Third Reading 

Amend CSSB 385 on third reading in SECTION __ , on page __ , 
following line _,by adding Subsections (m) and (n) to read as follows: 

"(m) A health maintenance organization shall not prohibit a beneficiary 
who is a resident of a continuing care retirement facility holdini a certificate 
of authority under Chapter 246. Health and Safety Code or a housing facility 
which proyides residential Jiving and also provides licensed nursing facility 
care or licensed personal care facility services on the same campus from 
choosing to receive covered services in that facility's licensed nursinlj facility 
or licensed personal care facility and shalJ not refuse to pay for covered 
servjces at the agreed upon or negotiated rate. 

(n) A health maintenance organization shall not prohibit a beneficiary 
who is a resident of a nursing facility licensed under Chapter 242, Health 
and Safety Code. prior to a hospital stay from choosing to return to the 
nursing facility after a hospital stay and to receive covered services in that 
facility's licensed nursing facility and shall not refuse to pay for covered 
services at the agreed upon or negotiated rate." 

Floor Amendment No. 2 on Third Reading 

Amend CSSB 385 on third reading as follows: 
(1) In the introductory language to the SECTION of the bill in which 

Section 14, Texas Health Maintenance Act (Chapter 20A, Vernon's Texas 
Insurance Code) is amended, strike "Subsections (i)-(s)" and substitute 
"Subsections (i)-(m)". 

(2) In Section 14, Texas Health Maintenance Act (Chapter 20A, 
Vernon's Texas Insurance Code), strike Subsections (n)-(s), as added by 
Floor Amendment No. 18 by Van de Putte. 
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Floor Amendment No. 3 on Third Reading 

Amend CSSB 385 on third reading by adding the following new sections, 
appropriately numbered, and renumbering the subsequent sections 
accordingly: 

SECTION __ . Article l.35A, Vernon's Texas Insurance Code, is 
amended by adding Subsection (e) to read as follows: 

(e) The office of public insurance counsel shall develop and implement 
a ratin11 system to compare and evaluate. on an objective basis, the quality of 
care provided by. and the performance of health maintenance or~anizations. 

11) In developing the ratiu11 system. the office may use information or 
data from any person, a~eucy, organization or governmental unit that the 
office deems reliable. 

12) The office shall develop and issue annually consumer report cards 
that identify and compare health maintenance organizations in this state. The 
consumer report card may be based on information or data from any person. 
agency organization. or governmental unit that the office deems reliable. 

(3) The department of insurance and the health care information 
council shall provide information or data as reqµested by the office of public 
insurance counsel in furtherance of these duties. 

( 4) The office is entitled to information provided by health 
maintenance organizations to the commjssioner under this code or another 
insurance law of this state. includini confidential jnformation. The office 
may not make public confidential information provided to the office under 
this subsection, but may disclose a summary of the information that does not 
directly or indirectly identify the health maintenance organization that is the 
suQject of the information. The office may not release. and a person or entity 
may not ~ain access to any confidential information. 

(5) The office of public insurance counsel shall provide a copy of the 
consumer report to any person on request on payment of a reasonable fee. 

SECTION_. Subsection (a), Article 1.35B, Vernon's Texas Insurance 
Code, is amended to read as follows: 

(a) To defray the costs of creating, administering, and operating the 
office of public insurance counsel, the comptroller shall collect the following 
assessments annually in connection with the collection of other taxes imposed 
on insurers: 

(1) each property and casualty insurer authorized to do business in 
this state shall pay an annual assessment of 5.7 cents for each policy of 
property and casualty insurance in force at year end in this state; 

(2) each insurer shall pay an annual assessment of i.1 [3) cents for 
each individual policy, and for each certificate of insurance evidencing 
coverage under a group policy, of life, health, or accident insurance written 
for delivery and placed in force with the initial premium thereon paid in full 
in this state during each calendar year if the insurer is authorized to do 
business in this state under: 

(A) Chapter 3, 10, 11, 14, 20, 22, 23, or 25 of this code; 
(B) Chapter 113, Acts of the 53rd Legislature, Regular 

Session, 1953 (Article 3.4.9-1, Vernon's Texas Insurance Code); 



WEDNESDAY, MAY 28, 1997 3517 

(C) Section 1, Chapter 417, Acts of the 56th Legislature, 
Regular Session, 1959 (Article 3.49-2, Vernon's Texas Insurance Code); 

(D) the Texas Employees Uniform Group Insurance Benefits 
Act (Article 3.50-2, Vernon's Texas Insurance Code); 

(E) the Texas State College and University Employees Uniform 
Insurance Benefits Act (Article 3.50-3, Vernon's Texas Insurance Code); 

(F) Section 1, Chapter 123, Acts of the 60th Legislature, 
Regular Session, 1967 (Article 3.51-3, Vernon's Texas Insurance Code); 

(G) Section 1, Chapter 387, Acts of the 55th Legislature, 
Regular Session, 1957 (Article 3.62-1, Vernon's Texas Insurance Code); 

(H) Sections 1 to 3A and 4 to 13, Chapter 397, Acts of 
the 54th Legislature, Regular Session, 1955 (Articles 3.70-1 to 3.70-3A 
and 3.70-4 to 3.70-11, Vernon's Texas Insurance Code); or 

(I) the Texas Health Maintenance Organization Act 
(Chapter 20A, Vernon's Texas Insurance Code); and 

(3) each title insurance company authorized to do business in this 
state shall pay an annual assessment of 5. 7 cents for each owner policy 
and mortgage policy of title insurance written for delivery in this state 
during each calendar year and for which the full basic premium is charged. 

The amendments were read. 

Senator Sibley moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 385 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Sibley, Chair; 
Nelson, Harris, Cain, and Madia. 

SENATE BILL 700 WITH HOUSE AMENDMENTS 

Senator Armbrister called SB 700 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Committee Amendment No, 1 

Amend SB 700 as follows: 
(1) On page 20, line 23, strike "Each" and substitute: "Except as 

provided by subsectjon (c) each" 
(2) On page 21, line 9, insert the following subsection (c) to 

SECTION 21: "(c) If the property subject to delivery under subsection (a) is 
the contents of a safe deposit box. the comptroller may instruct a holder to 
deliver the property on a specified date after November 1st but before June 1st 
of the following year." 
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(3) On page 26, line 1, strike "l! (an alphabetical]" and substitute: 
11 an alphabetical". 

(4) On page 42, line 22, insert the following subsection (d) to 
SECTION 39: "(d) The change in law under Sections 74.201 and 74.202, 
Property Code, as amended by this Act applies to any notice requirement 
provided under Section 74.201 on or after September 1, 1997, including 
notice requirements for property reported prior to September I l 997." 

(5) On page 25, line 24, insert the following Section 74.3061 to 
SECTION 24: "Sec. 74.3061. ESCHEAT OF FUNDS IN THE POSSESSION 
OF THE UNITED STATES. (a) In the event any money is due to a resident of 
this state in the nature of a refund. rebate or other overpayment of taxes or 
fees to the United States. with respect to which the resident is likely to have 
his rights to secure such refund or rebate barred by a statute of limitations. or 
if for any reason at least three years has elapsed after the date of which the 
resident could have filed a timely claim for said refund or rebate the 
comptroller is appointed agent of such resident to apply for said refund or 
rebate. and .is authorized to do any act which a natural person could do to 
recover said money. When the comptroller files an application or initiates any 
other proceedin2 to secure said refund or rebate. the comptroller is coupled 
with an interest in the money sought and money recovered. All property 
within this provision. including all principal and interest accruing thereon is 
declared to haye escheated and to have become the property of the state. 

(b) The funds escheated by the state pursuant to this provision shall 
be noticed as provided by Sectjon 74.201. Title to any such property shall 
be transferred by the state to any persons who in accordance with 
subchapter F can show that the property belonged to them immediately 
prior to the escheat or that they were heirs to those funds immediately 
prior to the escheat." 

Floor Amendment No. 2 

Amend SB 700 by adding the. following appropriately numbered sections 
to the bill and renumbering subsequent sections of the bill appropriately: 

SECTION_. Section 74.001, Property Code, is amended to read as 
follows: 

Sec. 74.001. APPLICABILITY. (a) Except as provided by 
Subsection (bl. this (Tith] chapter applies to a holder of property that is 
presumed abandoned under Chapter 72, Chapter 73, or Chapter 75. 

(b) This chapter does not apply to a holder of property subject to 
Chapter 76. 

SECTION _. Title 6, Property Code, is amended by adding Chapter 76 
to read as follows: 

CHAPTER 76. REPORT, DELIVERY AND 
CLAIMS PROCESS FOR CERTAIN PROPERTY 

SUBCHAPTER A. GENERAL PROVISIONS 
Sec. 76.001. APPLICABILITY. This chapter applies only to the holder 

of property if: 
(1) the holder is a municipality or county· and 
(2) the property is: 
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(A) presumed abandoned under Chapter 72 or 75: and 
CB) valued at $100 or less. 
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Sec. 76.002. OFFICERS AND REPRESENTATIVES. In this chapter: 
(I) a reference to the treasurer of a holder includes a person 

performing the duties of the treasurer of a holder in a municipality or county 
in which the office of treasurer does not exist· and 

(2) a reference to the attorney for a holder includes an attorney 
designated by the governing body of the holder to represent the holder. 

[Sections 76.003-76.100 reseryed for expansion] 
SUBCHAPTER B. PROPERTY REPORT 

Sec. 76 101. PROPERTY REPORT. (al Each holder who on 
June 30 holds property subject to this chapter shall file a report of 'that 
property on or before the following November 1. Each report shall be filed 
with the treasurer of the holder as provided by this section and on forms 
prescribed by the treasurer of the holder. 

(b) A holder required by Subsection (a) to file a report shall file a report 
each successive year regardless of whether the holder has any reportable 
property on June 30 of the year in which the report is filed. 

Sec. 76.102. VERIFICATION. (a) The person preparing a property 
report shall place at the end of each copy of the report a verification made 
under oath and executed by the chief fiscal officer of the holder as designated 
by the holder. 

(b) The verjfication must include the following sentence: "This report 
contains a full and complete list of all property held by the undersigned that. 
from the knowledge and records of the undersigned. is abandoned under the 
laws of the State of Texas." 

Sec. 76.103. RETENTION OF RECORDS. la) The holder required to 
file a property report shall keep a record of' 

(ll the name and last known address of each person who. from the 
records of the holder. appears to be the owner of the property: 

(2) a brief description of the property, including the identification 
number of the account. if any· and 

13) the balance of each account. if appropriate. 
lb) The record must be kept until the 10th anniversary of the date on 

which the property is reportable. 
(cl The treasurer of the holder may proyjde for a shorter period for 

keepin2 a record required by thjs section. 
Sec. 76 104 CONFIDENTIALITY OF PROPERTY REPORT. (a) Except 

as provided by this chapter. a property report filed with the treasurer of the 
holder is confidential until the second anniversary of the date the report 
is filed. 

(b) Notwithstanding other law. the social security number of an owner 
that is reported to the treasurer of the holder is confidential. 

[Sections 76 105-76.200 reseryed for expansion] 
SUBCHAPTER C. NOTICE 

Sec. 76.201. PUBLISHED NOTICE. (a) Except as provided by 
Subsections (b) and (e) the treasurer of a holder shall publish a notice in 
a newspaper in the calendar year immediately following the year in which the 
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property report is filed. The newspaper must be a newspaper of general 
circulation in the jurisdiction of the holder. 

(bl The treasurer of the holder may use a method of publishing notice 
that is different from that prescribed by Subsection (a) if the treasurer 
determines that the different method would be as likely as the prescribed 
method to 11ive actual notice to the person required to be named in the notice. 

(c) The published notice must state that the reported property is 
presumed abandoned and subject to this chapter and must contain: 

(1) a statement that. by addressing an inquiry to the treasurer of the 
holder any person possessinlj a leial or beneficial interest in the reported 
property may obtain information concerning the amount of the property: and 

(2) a statement that the owner may present proof of the claim to the 
treasurer of the holder and establish the owner's right to receive the property, 

(d) The treasurer of a holder may offer for sale space for suitable 
advertisements in a notice published under this section. Proceeds from the 
sale of the advertising space shall be used to defray the cost of publishing the 
notices. with the remaining amount. if any. to be deposited to the credit of the 
unclaimed money fund. 

(el In the notice required by this section the treasurer of the holder may 
publish other information revarding property if the treasurer determines that 
publication of that information is in the public interest. 

Sec. 76.202 NOTICE TO OWNER. (a) During the calendar year 
immediately following the year in which the property report is filed the 
treasurer of the holder may mail a notice to each person who has an address in 
this state and appears to be entitled to the reported property 

(b) The notice must contain: 
(I l a statement that property is bein& held by the treasurer of the 

holder to which the addressee appears to be entitled: and 
(2) a statement that the owner may present proof of the claim to the 

treasurer of the holder and establish the owner's right to recejye the property. 
Sec. 76.203. NOTICE THAT ACCOUNTS ARE SUBJECT TO THIS 

CHAPTER. Publication of notice in accordance with Section 76 201 is notice 
to the owner by the holder that the reported property is subject to this chapter, 

Sec. 76.204, CHARGE FOR NOTICE. The treasurer of the holder may 
charge the following against the property delivered under this chapter: 

11) expenses incurred for the publication of notice required by 
Section 76.201: and · 

(2) the amount paid in postage for the notiCe to the owner required by 
Section 76.202, 

[Sections 76.205-76.300 reserved for expansion] 
SUBCHAPTER D. DELIVERY 

Sec. 76,301. DELIYERY OF PROPERTY TO TREASURER. (a) Each 
holder who on June 30 holds property that is subject to this chapter shall 
deliver the property to the treasurer of the holder on or before the following 
November 1 accompanied by the property report. 

(b) If the property subject to delivery under Subsection (a) is stock or 
some other intan~ible ownership interest in a business association for which 
there is no evidence of ownership. the holder shall issue a duplicate certificate 
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or other evidence of ownership to the treasurer of the holder at the time 
deliyery is required under this section. 

Sec 76.302. VERIFICATION OF DELIYEREP PROPERTY. (a) 
Property delivered under Section 76.301 must be accompanied by 
a verification under oath that: 

(1) the property deliyered is a complete and correct remittance of all 
accounts subiect to this chapter in the holder's possession: 

(2) the existence and locatjon of the listed owners are unknown to the 
holder· and 

(3) the listed owners have not asserted a claim or exercised an act of 
ownershjp with respect to the owner 1s reported property. 

(b) The verification required by Subsection (a) shall be signed by the 
chief fiscal officer of the holder, as designated by the holder. 

Sec. 76.303. LIST OF OWNERS. (al The treasurer of the holder' shall 
compile and revise each year an alphabetical list of names and last known 
addresses of the owners listed in the reports and the amount credited to 
each account 

(b) Tbe treasurer of the holder shall make the list available for public 
jnspection during all reasonable business hours. 

Sec. 76.304. PERIOD OF LIMITATION NOT A BAR. The expiration of 
any period specjfjed by statute or court order. during which an action or 
proceeding may be initiated or entered to obtain payment of a claim for 
money. does not prevent the money from being presumed abandoned property 
and docs not affect any duty to file a report requjred by this chapter or to 
deliyer abandoned property to the treasurer of the holder. 

[Sections 76.305-76.400 reserved for expansion] 
SUBCHAPTER E. DISPOSITION OF DEL!YERED PROPERTY 

Sec. 76 401. SALE OF PROPERTY. (a) Except as provided by 
Subsection (c), the treasurer of the holder shall sell at public sale all personal 
property. other than money and marketable securities delivered to the 
treasurer of the holder in accordance with Section 76.301. The treasurer of 
the holder shall conduct the sale in the holder's jurisdiction. 

(b) The treasurer of the holder shall sell the property to the highest 
bidder. If the treasurer of the holder determines that the highest bid is 
insufficient. the treasurer of the holder may decline that bjd and offer the 
property for public or private sale. 

(c) The treasurer of the holder is not required to offer property for sale if 
the property belongs to a person with an address outside this state or the 
treasurer of the holder determines that the probable cost of the sale of the 
property exceeds its value. 

(d) If after jnyestigation the treasurer of the holder determines that 
property delivered has insubstantial commercial value. the treasurer of the 
holder may destroy or otherwise dispose of the property at any time. 

(e} A person may not maintain any action or proceedine against the state 
an officer of the state or the holder of property because of an action taken by 
the treasurer of the holder under this section. 

Sec. 76.402. NOTICE OF SALE. Before the 21st day before the day on 
which a public sale is held under Section 76.401. the treasurer of the holder 
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shall publish notice of the sale in a newspaper of general circulation in the 
county where the sale is to be held. 

Sec. 76.403. PURCHASER'S TITLE. Cal At a sale public or private. of 
property that is held under this subchapter. the purchaser receives title to the 
purchased property free from all claims of the prior owner and prior holder of 
the property and all persons claimin~ throu~h or under the owner or holder. 

(b) The treasurer of the holder shall execute all documents necessary to 
complete the transfer of title. 

!Sections 76.404-76.500 reserved for expansion] 
SUBCHAPTER F. CLAIM FOR DELIVERED PROPERTY 

Sec. 76.501. FILING OF CLAIM. (a) A claim for property delivered to 
the treasurer of the holder under this chapter must be filed with the treasurer 
of the holder. 

(b) All claims to which this section applies must be filed in accordance 
with procedures and on forms prescribed by the treasurer of the holder, 

Sec. 76.502. CONSIDERATION OF CLAIM. The treasurer of the holder 
shall consider the validity of each claim filed under this subchapter. 

Sec. 76.503. HEARING. (al The treasurer of the holder may hold 
a hearing and receiye evidence concernin2 a claim filed under this subchapter. 

(bl If the treasurer of the holder considers that a hearing is necessary to 
determine the validity of a claim. the treasurer of the holder shall sign the 
statement of the findinas and the decision on the claim. The statement shall 
report the substance of the eyidence heard and the reasons for the decjsjon. 
The statement is a public record. 

(s:) If the treasurer of the holder determines that a claim is valid the 
treasurer of the holder shall approve and sign the claim. 

Sec. 76.504. PAYMENT OF CLAIM. (al If a claim has been approved 
under this subchapter, the treasurer of the holder shall pay the claim. 

(b) If a claim is for personal property other than money and has been 
approved under this subchapter. the treasurer of the holder promptly shall 
deliver the property to the claimant unless the treasurer of the holder has sold 
the property. If the property has been sold under Section 76 401, the treasurer 
of the holder shall pay to the claimant the proceeds from the sale. 

(c) Costs of publication and postage shall be deducted from the amounts 
paid under this section. but deductions for any costs of administration or 
servjce charges may not be made. 

Sec. 76.505, APPEAL. (a) A person aggrieved by the decision on 
a claim filed under this subchapter may appeal the decision before the 6lst 
day after the date the decision was rendered. 

(bl If a claim has not been decided before the 91st day after the date the 
claim was filed. the claimant may appeal within the 60-day period beginning 
on the 91 st day after the date of filing. 

(c) An appeal under this section must be made by filing suit against the 
holder in a district court in the county in which the claimed property is 
located The holder's immunity from suit without consent is waived with 
respect to a suit under this section. 

(d) A court shall try an action filed under this section de nova and shall 
apply the rules of pras:tice of the court. 
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Sec. 76.506. FEE FOR RECOYERY A person who informs a potential 
claimant that the claimant may be entitled to claim property that is reportable 
to the treasurer of the holder under this chapter that has been reported to the 
treasurer of the holder. or that is in the possession of the treasurer of the 
holder may not contract for or receive from the claimant for services an 
amount that exceeds 10 percent of the value of the property recovered. If the 
property inyolyed is mineral proceeds. the amount for services may not 
include a portion of the underlying minerals or any production payment. 
oyerrjdin~ royalty. or similar payment. 

Sec. 76.507. CLAIM OF ANOTHER STATE TO RECOVER PROPERTY: 
PROCEDURE. (a) At any time after property has been paid or delivered to 
the treasurer of the holder under this chapter, another state may recover the 
property if: 

(1\ the property was subjected to custody by the holder because the 
records of the holder did not reflect the last known address of the apparent 
owner when the property was presumed abandoned under this chapter and the 
other state establishes that the last known address of the apparent owner or 
other person entitled to the property was in that state and under the Jaws of 
that state the property escheated to or was subject to a claim of abandonment 
by that state· 

(2) the last known address of the apparent owner or other person 
entitled to the property, as reflected by the records of the holder. js jn the 
other state and under the Jaws of that state the property has escheated to or 
become subject to a claim of abandonment by that state: or 

(3) the records of the holder were erroneous in that the records djd 
not accurately reflect the actual owner of the property and the last known 
address of the actual owner is in the other state and under the laws of that state 
the property escheate~. to or was subject to a claim of abandonment by 
that state. 

(bl The claim of another state to recover escheated or abandoned 
property must be presented in a form prescribed by the treasurer of the holder. 
who shall decide the claim within 90 days after the date it is presented. The 
treasurer of the holder shall allow the claim if the treasurer of the holder 
determines that the other state is entitled to the abandoned property 
under Subsection (al. 

[Sections 76.508-76.600 reserved for expansion] 
SUBCHAPTER G. UNCLAIMED MONEY F!JND 

Sec. 76.601. FUND (a) The treasurer of the holder shall maintain 
a fund known as the unclaimed money fund. 

(b) The treasurer of the holder shall deposit to the credit of the fund: 
(1 \ all funds includine marketable securities, delivered to the 

treasurer of the holder under thjs chapter or any other statute requirine the 
delivery of unclaimed property to the treasurer of the holder: 

(2) all proceeds from the sale of any property. jncludine marketable 
securities. under this chapter: and 

(3) any income derived from investments of the fund. 
(c) The treasurer of the holder shall keep a separate record and 

accountine for delivered unclaimed property. other than money. before 
its sale. 
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(d) The treasurer of the holder shall from time to time invest the amount 
in the unclajmed money fund in investments approyed by law for the 
investment of funds by the bolder. 

(e) The treasurer of the holder may from tjme to time sell securities in the 
fund. includine stocks. bonds. and mutual funds. and use the proceeds to buy 
exchange. invest. or reinvest in marketable securities. When makine the 
investments. the treasurer of the holder shall exercise the judament and care 
of a prudent person. 

(f) The treasurer of the holder shall keep a separate record and 
accountine for securities delivered. sold. purchased. or exchaneed and the 
proceeds and earnincs from the securities . 

. Sec. 76.602. USE OF FUND. (a) The treasurer of the holder shall use 
the unclaimed money fund to pay the claims of persons establishine 
ownership of property in the possession of the treasurer of the holder under 
this chapter or under any other unclaimed property or escheat statute. 

(b) Each fiscal year after deducting funds sufficient to pay anticipated 
expenses and claims of the unclaimed money fund. the treasurer of the holder 
shall transfer the remainder to the general fund of the holder. 

(c) The treasurer of the holder and the attorney for the bolder may use the 
unclaimed money fund ~enerally for the enforcement and administration of 
this chapter. jncludine the expenses of forms. notices. examinations. travel. 
court costs supplies. equipment. and employment of necessary personnel and 
other necessary expenses. 

Sec. 76.603. AUDIT: B!!DGET. The unclaimed money fund is 
subject to: 

(I) audit by the auditor of the holder or an independent auditor if the 
holder does not haye an auditor: and 

(2) budeetary procedures adopted by the governing body of 
the holder. 

[Sections 76.604-76.700 reserved for expansion) 
S\JBCHAPTER H. ENFORCEMENT 

Sec. 76.701. RULES. The treasurer of the holder may adopt rules 
necessary to carry out this chapter. 

Sec. 76.702. EXAMINATION OF RECORDS. (a) To enforce this 
chapter and to determine whether reports have been made as required by this 
chapter. the treasurer of the holder. at any reasonable time. may examine the 
books and records of the holder. 

(b) The treasurer of the holder. attorney for the holder or an agent of 
either person may not make public any information obtajned by an 
examination made under this sectjon and may not disclose that 
information except: 

0) in the course of a judicial proceeding authorized by this chapter 
in which the bolder is a party: or 

(2) under an aereement with another state allowine joint audits or the 
exchanec of information obtained under this section. 

Sec. 76.703. ADDITIONAL PERSONNEL. (a) The treasurer of the 
holder and the attorney for the bolder may employ in the office of either 
person. additional personnel necessary to enforce this chapter. 



WEDNESDAY, MAY 28, 1997 3525 

(b) The salary rate of additional personnel may not exceed the rate paid 
to other employees of the holder for similar services. 

(c) The salaries of additional personnel shall be paid in accordance 
with Section 76.602. 

Sec. 76.704. OFFENSE. (a) A person commits an offense if the person: 
(1) wilfully fails to file a report required by this chapter; 
(2) refuses to permit examination of records in accordance with 

this chapter· 
(3) makes a deduction from or a service charge against a dormant 

account or dormant deposit of funds: or 
( 4) violates any other proyision of this chapter. 

(b) An offense under this section is punishable by: 
(!) a fine of not less than $500 or more than $1 000· 
(2) confinement in jail for a term not to exceed six months: or 
(3) both the fine and confinement. 

le) In addition to a criminal penalty. a person who commits an offense 
under Subsection (a) is subject to a civil penalty not to exceed $100 for each 
day of the violation. The attorney for the holder shall collect the civil penalty 
by bringing sujt jn a djstrict court of the county in which the holder is located. 

SECTION __ . (a) The changes in law made by Section 74.001, 
Property Code, as amended by this Act, and Chapter 76, Property Code, as 
added by this Act, apply only to unclaimed property held by a holder, as that 
term is used in Chapter 76, Property Code, as added by this Act, on or after 
June 30, 1998. 

(b) Property held by a holder, as that term is used in Chapter 76, 
Property Code, as added by this Act, on June 30, 1997, is governed by the 
law as it existed immediately before the effective date of this Act, and the 
former law is continued in effect for that purpose. 

Floor Amendment No. 3 

Amend Floor Amendment No. 2 to SB 700 by adding the following at the 
end of the amendment: 

SECTION __ . (a) Interest, attorney's fees, and penalties owed by 
a county or municipality under Section 74.705, Property Code, before 
June 30, 1998, are not required to be paid if the county or municipality 
delivers to the comptroller not later than March 1, 1999, the property for 
which the interest, attorney's fees, or penalties have accrued. The waiver of 
interest, attorney's fees, and penalties provided by this subsection is for the 
purpose of permitting the county or municipality to defray the costs of 
administering Chapter 76, Property Code, as added by this Act. 

(b) Any property valued at $100 or less that is required to be delivered to 
the comptroller by a county or municipality under Chapter 74, Property Code, 
before June 30, 1998, and that has not been delivered to the comptroller by 
that date: 

(I) is not required to be delivered to the comptroller; and 
(2) will not accrue interest, attorney's fees, or penalties after 

June 30, 1998. 
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Amendment No. 1 on Third Reading 

Amend SB 700 on third reading as follows: 
(1) Amend Section 76.603, Property Code, as added by this bill, by 

adding new subsection (d) to read as follows: 
(d) The provisions of this section are subject to the budgetary 

procedures adopted by the governing body of the holder. 

The amendments were read. 

Senator Armbrister moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 700 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Armbrister, Chair; 
Nixon, Shapiro, Truan, and Nelson. 

CONFERENCE COMMITTEE ON HOUSE BILL 2272 

Senator Armbrister called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 2272 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 2272 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators 
Armbrister, Chair; Ellis, Cain, Harris, and Luna. 

SENATE BILL 645 WITH HOUSE AMENDMENTS 

Senator Armbrister called SB 645 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Committee Amendment No. 1 

Amend SB 645, SECTION 46 of the bill, as follows: 
On page 28, line 13, Subsection (f)(l), between "institutions" and 

11 [in8titttth.•'J11] 11
, insert n includin~ credit unions 11

• 

AND 
On page 28, lines 14-23 strike Subdivision (2) in its entirety and insert 

a new Subdivision (2) to read: 



WEDNESDAY, MAY 28, 1997 3527 

(2) The comptroller may also use the electronic funds transfer 
system to deposit a portion of an employee's gross pay into the employee's 
account at a credit union as prescribed by Subchapter G Chapter 659 
Government Code 

Committee Amendment No. 2 

Amend SB 645 as follows: 
In SECTION 65 of the bill, in Section 17, Article 5.76-3, Insurance 

Code (page 40, line 6,) strike "for inclusion io 11 and substitute "submission 
simultaneously with 11

; and (page 40, line 7-8) between 11~11 and 1'iillllllil.l 
financial report 11 insert 11 board1s 11

• 

Committee Amendment No. 3 

Amend SB 645: 
In Section 66, Subsection (a), Section 403.021, Government Code, 

page 40, lines 13-20, strike Subsection (a) and insert the following 
Subsection (a): 

(a) A state agency that expends appropriated funds shall report into the 
uniform statewide accounting system all payables and (stthtnit a binding] 
estimated encumbrances for the first three quarters of the current 
appropriation year within 30 days after the close of each quarter and 
submit a binding encumbrance report to the comptroller, the state auditor, 
and the Legislative Budget Office no later than October 30 of each year. 

Floor Amendment No. S 

Amend SB 645 as follows: 
(1) Delete SECTION 13 in its entirety and renumber the subsequent 

sections accordingly. 
(2) In SECTION 66, amend subsection (d), Section 403.021, 

Government Code on page 41, line 12 (committee printing) by replacing the 
word 11 .ffi..iU'.. 11 with the word 11Mfill. 11 

(3) Delete SECTION 78 in its entirety and renumber the subsequent 
sections accordingly. 

( 4) In SECTION 79, amend Section 2!01.0375(g) by adding a new 
subsection (3) as follows: 

(3) "State agency" does not include: 
(Al a state agency under the djrect supervision and control of 

the governor the secretary of state, the comptroller. the commissioner of the 
General Land Office. or the attorney general if the agency js not headed by 
a goyernjng body; 

(Bl a state agency in the legislative or judicial branch 
of government· 

(C) the Department of Agriculture: or 
(D) the Railroad Commission of Texas. 

(5) In SECTION 79, amend Section 2101.0376 by adding a new 
subsection (g) as follows: 

(~) "State agency" does not include: 
(A) a state agency under the direct supervision and control of 

the governor the secretary of state. the comptroller. the commissioner of the 
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General Land Office or the attorney general jf the agency is not headed by 
a goyerning body: 

(Bl a state agency in the legislative or judicial branch 
of government: 

IC\ the Department of Agriculture: or 
(D) the Railroad Commission of Texas. 

Floor Amendment No. 6 

Amend SB 645 by adding the following appropriately numbered 
SECTIONS to the bill and renumbering existing SECTIONS of the 
bill appropriately: 

SECTION_. Chapter 556, Government Code, is amended by adding 
Section 556.006 to read as follows: 

Sec. 556.006. LEGISLATIVE LOBBYING (a) A state agency may not 
use appropriated money to attempt to influence the passage or defeat of 
a le~islative measure. 

(b) This section does not prohibit a state officer or employee from using 
state resources to proyide public information or to provide information 
responsive to a request. 

SECTION _. Section 556.002, Government Code, is amended to read 
as follows: 

Sec. 556.002. EXCEPTION. Except for Section 556.006. this ['Rm] 
chapter does not apply to an individual employed by the Department of 
Public Safety. 

SECTION _. The chapter heading to Chapter 556, Government code, is 
amended to read as follows: 

CHAPTER 556. POLITICAL ACTIVITIES 
BY STATE AGENCIES AND EMPLOYEES 

Floor Amendment No. 7 

Amend SB 645 by adding the following section, appropriately numbered, 
and renumbering subsequent sections appropriately: 

SECTION __ . Sections 659.044(b) and (c), Government Code, are 
amended to read as follows: 

(b) The amount increases when the 10th, 15th, 20th, [md] 25th.....l!l.tll. 
35th, and 40th years of lifetime service credit are accrued. 

(c) An increase is effective beginning with the month following the 
month in which the 10th, 15th, 20th, [mt!] 25th 30th 35th, and 40th years 
of lifetime service credit are accrued. 

Floor Amendment No. 8 

Amend SB 645 by adding new appropriately numbered sections of the bill 
to read as follows and by renumbering the remaining sections of the bill 
as appropriate: 

SECTION _. Chapter 772, Government Code, is amended by adding 
Section 772.0031 to read as follows: 

Sec. 772.0031. HUMAN RESOURCE TASK FORCE. (al The Human 
Resource Task Force js composed of a representative of: 
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(1\ the governor's office, •!!!!Dinted by the goyernor· 
(2\ the state auditor's office, •!!!!Dinted by the state auditor: 
(3) the coml!troller's office, •!!!!Ointed by the coml!troller: 
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14) the attorney general's office. apl!ointed by the atlorney general: 
(5\ the Commission on Human Rights, appointed by the presidini 

officer of that agency: 
(6) the Employees Retirement System of Texas, appointed by the 

presiding officer of the board of trustees of that agency: 
(7) the Texas Workforce Commission, appointed by the presiding 

officer of that •iency: 
(8) the Texas Workers' Compensation Commission. appointed by the 

presiding officer of that agency: 
19\ the Legjslatiye Budget Board. appointed by the presiding officer 

of the board· 
(10) the State Agency Coordinatini Council. appointed by the 

presiding officer of that entity: 
Ill) the Texas Small State Aiency Task Force. appointed by the 

presiding officer of Jhat entity: and 
(12) the Texas State Personnel Administrators' Association, 

appointed by the presiding officer of that entity· and 
(13) each eligible state employee ornanization certified by the 

compJroller under Section 403.0165. who must be the chief elected 
representatjve of the organization. 

(b) The representative of the State Agency Coordinating Council the 
Texas Small State Agency Task Force. and the Texas State Personnel 
Administrators' Association serve as nonvoting members of the Human 
Resource Task Force. 

(c) The representative of the governor's office serves as the presiding 
officer of the task force. • 

(d) The task force shall meet at the call of the presjdini officer. 
(e) A member of the task force is not entitled to compensation but is 

entitled to reimbursement of travel expenses incurred by the member while 
conducting the busjness of the task force, as proyided by the General 
Appropriations Act. The appointing entity is responsible for the 
reimbursement of the entity's appointee. 

(f) The member entities of the task force shall provide the staff for the 
task force. 

(g) The task force shall: 
(1) identify and develop strategies to coordinate personnel policies 

and information dissemination within state government: 
(2) propose a method for the sharing and coordination of human 

resource training activities among state agencies: and 
(3\ develop a "best practices" personnel manual to assist state 

agencies in developing. adaptin~ and revising human resource volicies and 
implementing new programs. 

(h) Not later than December L 1998 the task force shall submit to the 
le~islature a report on the task force's recommendations and a draft of the 
11 best practices 11 personnel manual. 
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(i) This section expires and the Human Resource Task Force is abolished 
on September 1 1 999. 

SECTION_. Chapter 651, Government Code, is amended by adding 
Section 651.004 to read as follows: 

Sec. 651 004. MANAGEMENT-TO-STAFFRATIOS. Ca) Astatea~ency 
shall develop procedures for use jn achieving a mana~ement-to-staff ratio of 
one mana~er for each 11 Slaff members. 

(b) In this section "state a~ency" has the meanin~ assi~ned by 
Section 2052.101. 

SECTION __ . Section 2052. 103, Government Code, is amended by 
amending Subsections (a) and (b) to read as follows: 

(a) Not later than the last day of the first month following each quarter of 
the fiscal year, a state agency shall file with the state auditor a written report 
that provides for that fiscal quarter: 

(!) the number of full-time equivalent state employees employed by 
the agency and paid from funds in the state treasury; 

(2) the number of full-time equivalent state employees employed by 
the agency and paid from funds outside of the state treasury; 

(3) the increase or decrease, if any, of the number of full-time 
equivalent employees from the fiscal quarter preceding the quarter covered by 
the report; 

( 4) the number of positions of the agency paid from funds in the 
state treasury; 

(5) the number of positions of the agency paid from funds outside of 
the state treasury; [am!] 

(6) the number of individuals who performed services for the agency 
under a contract, including consultants and individuals employed under 
contracts with temporary help services: and 

(7) the number of managers supervisors. and staff. 
(b) The report must be made in the manner prescribed by the state auditor 

and include: 
(1) an annotated or2anjzational chart depicting the total number of 

full-time equiyalent employees. without regard to the source of funds used to 
pay all or part of the salary of an employee, and the total number of mana~ers. 
superyjsors and staff for each functional area in the state a2ency· 

(2) the management-to-staff ratio for each functional area: and 
(3) a separate organizational chart that summarizes the cate~ories 

of employees in the aaency's regional offices without regard to the source 
of funds used to pay all or part of the salary of an employee. 

Floor Amendment No. 9 

Amend SB 645 by adding the following section to the bill, appropriately 
numbered, and renumbering the existing sections of the bill appropriately: 

SECTION _. Subchapter B, Chapter 403, Government Code, is amended 
by adding Section 403.0141 to read as follows: 

Sec. 403.0141. REPORT ON INCIDENCE OF TAX. (a) Before each 
regular session of the legislature. the comptroller shall report to the 
legislature and the governor on the overall incidence of the school district 
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property tax and any state tax generating more than 2 5 percent of state tax 
revenue in the prior fiscal year. The analysis shall report on the distribution 
of the tax burden for the taxes included in the report. 

(b) At the request of the chair of a committee of the senate or house of 
representatives to which has been referred a bill or resolution to change the 
tax system that would increase decrease. or redistribute tax by more 
than $20.000 000 the Legislative Budget Board with the assistance. as 
reguested, of the comptroller shall prepare an incidence impact analysis of the 
bill or resolution. The analysis shall report on the incidence effects that 
would result if the bill or resolution were enacted. 

(cl To the extent data is available the incidence impact analysis under 
Subsections (al and (b): 

(1) shall evaluate the tax burden: 
(A) on the overall income distribution usine a systemwide 

incidence measure or other approprjate measures of equality and 
inequality: and 

(B) on jncome classes including at a minimum. quintiles of 
the income distribution. on renters and homeowners. on industry or business 
classes. as agproprjate and on various types of business or~anizations; 

12) may eyaluate the tax burden: 
(A) by other appropriate taxpayer characteristics. such as 

whether the taxpayer is a farmer. rancher retired elderly. or resident or 
nonresjdent of the state: and 

(B) by djstribution of impact on consumers labor, capital. and 
out-of-state persons and entities: and 

(3) shall: 
CA) use the broadest measure of economic income for whjch 

reliable data is available: and 
CB) include a statement of the incidence assumptions that 

were used in making the analysis. 

Floor Amendment No. 10 

Amend SB 645 by adding the following section to the bill, appropriately 
numbered, and renumbering the existing sections of the bill appropriately: 

SECTION __ . Section 403.014, Government Code, is amended to read 
as follows: 

Sec. 403.014. REPORT ON EFFECT OF CERTAIN TAX PROVISIONS. 
(a) Before each regular session of the legislature, the comptroller shall report 
to the legislature and the governor on the effect, if it is possible to assess, of 
exemptions, discounts, exclusions, special valuations special accounting 
treatments special rates. and special methods of reporting relating to; 

ill sales, excise, and use tax under Chapter 151, Tax Code~ 
.(2). [,and cxcn1ptions f10111 and special 1ates 2elating to] franchise tax 

under Chapter 171, Tax Code~ 
(3) school djstrjct property taxes under Title I, Tax Code: and 
(4) any other tax generating more than five percent of state tax 

revenue in the prior fiscal year. 
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(b) The report must include; 
ill an analysis of each special provision that reduces the amount of 

tax payable to include (and] an estimate of the Joss of revenue for a six-year 
period including the current fiscal biennium and a citation of the statutory or 
legal authority for the proyjsjon: and 

(2) for provisions reducing revenue by more than one percent of total 
revenue for a tax covered by this section. the effect of each provision on the 
distribution of the tax burden by jncome class and industry or business class. 
as appropriate. 

(.I;) The report may include; 
0) an assessment of the intended purpose of the provision and 

whether the provision is achieving that objective· and 
ill a recommendation for retaining, eliminating, or amending 

the provision. 
(lU The report may be included in any other report made by 

the comptroller. 
(e) At the request of the chair of a committee of the senate or house of 

representatives to which has been referred a bill or resolution establishing. 
extending. or restrictini an exemption discount. exclusion. special valuation. 
special accounting treatment. special rate, or special method of reporting 
relating to any state tax. the Legislative Budget Board wjth the assistance as 
requested of the comptroller shall orepare a letter analysis of the effect on the 
state's tax revenues that would result from the passage of the bill or 
resolution The letter analysis shall contain the same information as provided 
in Subsection lbl, as appropriate. 

(fJ [ttj] The comptroller and Legislative Budget Board may request 
from any state officer or agency information necessary to complete the 
report or letter analysis. Each state officer or agency shall cooperate with 
the comptroller and Legislative Budget Board in providing information or 
analysis for the report or letter analysis. 

Floor Amendment No. 11 

Amend SB 645 in Section 3 of the bill, in amended 
Section 2254.021(2), Government Code, (on page 2, line 13, 
House Committee Report version) by striking "$10,000" and 
substituting "$15.000 ($10,888]". 

Floor Amendment No. 1 on Third Reading 

Amend SB 645 on third reading by adding the following appropriately 
numbered SECTION to the bill and renumbering existing SECTIONS of the 
bill appropriately: 

SECTION __ . Sections 2254.031(b) and (d), Government Code, are 
amended to read as follows: 

(b) A state agency that intends to renew a contract that is not 
a major consulting services contract shall comply with 
Sections 2254.028 and 2254.029 if the original contract and the 
renewal contract have a reasonably foreseeable value totaling more 
than $15,000 ($18,888]. 
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(d) A state agency that intends to amend or extend a contract that is 
not a major consulting services contract shall comply with 
Sections 2254.028 and 2254.029 if the original contract and the amendment 
or extension have a reasonably foreseeable value totaling more 
than $15 000 [$18,888]. · 

The amendments were read. 

Senator Armbrister moved to concur in the House amendments 
to SB 645. 

The motion prevailed by the following vote: Yeas 31, Nays 0. 

SENATE BILL 1102 WITH HOUSE AMENDMENTS 

Senator Armbrister called SB 1102 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 1102 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to systems and programs administered by the Employees Retirement 
System of Texas. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 805.002(g), Government Code, is amended to read 

as follows: 
(g) To be eligible to make a transfer pursuant to Subsection (d), a person 

must be the same beneficiary under both retirement systems. except that if the 
only seryjce credited in the system from which service is being transferred js 
reinstated service and no beneficiary desiination was made at or after the time 
of reinstatement. the beneficiary in the receiving system may make 
the election. 

SECTION 2. Sections 811.001(8) and (9), Government Code, are 
amended to read as follows: 

(8) "Custodial officer" means a member of the retirement system 
who is employed by the institutional division or the state jail division of the 
Texas Department of Criminal Justice and certified by the department as 
having a normal job assignment that requires frequent or infrequent regularly 
planned contact with, and in close proximity to, inmates of the institutional 
division or inmates or defendants confined in the state jail division without 
the protection of bars, doors, security screens, or similar devices and includes 
assignments normally involving supervision or the potential for supervision 
of inmates in inmate housing areas, educational or recreational facilities, 
industrial shops, kitchens, laundries, medical areas, agricultural shops or 
fields, or in other areas on or away from property of the institutional division 
or the state jail division. The term includes a member who transfers from the 
Texas Department of Criminal Justjce to the managed health care unit of The 
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University of Texas Medjcal Branch or the Texas Tech University Health 
Sciences Center pursuant to Section 9.01 Chapter 238. Acts of the ?3rd 
Legislature. Regular Session 1993 elects at the time of transfer to retain 
membership in the retirement system and is certified by the managed health 
care unit or the health scjences center as having a normal job assignment 
desqjbed by this subdivision. 

(9) "Law enforcement officer" means a member of the retirement 
system who has been commissioned as a law enforcement officer by the 
Department of Public Safety, the Texas Alcoholic Beverage Commission, (the 
State P111chasing and Genet al Set vices Connnission, Capitol At ea Secutity 
Ft>Tee;] the State Board of Pharmacy, or the Parks and Wildlife Department 
and who is recognized as a commissioned law enforcement officer by the 
Commission on Law Enforcement Officer Standards and Education. 

SECTION 3. Section 813.104, Government Code, is amended to read 
as follows: 

Sec. 813.104. ALTERNATIVE PAYMENTS TO ESTABLISH OR 
REESTABLISH SERVICE CREDIT. (a) The board of trustees may adopt 
rules to provide procedures for making installment payments to establish or 
reestablish credit in the retirement system as alternatiyes to lump-sum 
payments otherwise authorized or required by this subtitle. The methods may 
include payment by payroll deduction. (A 1nen1be1 "ho is othe1 "isc eligible 
n1ay establish 01 1ccstablish set vice et editable in the 1ethe1ncnt systcat by 
111aking payntcnts as ptovided bj this section in lieu of luntp s11111 pay1ncnts 
othet ni3t atttho1izcd 01 tcquitcd b) this subtitle.] 

(b) [1\ pay1nent autho1iz:ed b) this section eonsi3ts of the conttibution 
1equitcd to establish 01 1eestablish at least one yea1 of se1 'ice c1edit, 
including any tequited inte1cst and 1ne1nbe1ship fees, except that a pe1son's 
last in a sc1ics ofp&)HJCttts ttndet this section rnay be fo1 a pe1iod oftetnaining 
set Y iee that is less than one y car. 

(Ee) The 1cthcn1cnt systc111 shall giant the npplicnble ntnotint of sci ~ice 
c1cdit aftc1 each payn1cnt is 111adc tindct this section. 

[td7] Except as provided by Subsection (c) [Sttbseetio11 (e)], payments 
may not be made under a rule adopted under this section: 

(1) to establish or reestablish service credit of a person who has 
retired or died; or 

(2) to establish current service under Section 813.201. 
(c) Under a rule adopted under this section. the [(e) 'fhc] designated 

beneficiary of a deceased member or, if none exists, the personal 
representative of the decedent's estate may establish or reestablish service for 
which the member was eligible at the time of death if the establishment of the 
service would result in the payment of a death benefit annuity or an increase 
in the amount of a death benefit annuity. 

(lU (ffl] The payment for the establishment or reestablishment of service 
under Subsection (c) (Sttbocction (c)] must be made in a lump sum and 
completed before the first payment of a death benefit annuity, but not later 
than the 60th day after the date the retirement system receives notice of 
the death. 

[(g) The 1eti1c1ncat systca1 n1ay adopt 1ttles to ad1ni11iste1 this section.] 
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SECTION 4. Section 813.106, Government Code, is amended to read 
as follows: 

Sec. 813.106. SERVICE NOT PREVIOUSLY ESTABLISHED. The 
state shall make contributions for service not previously established that is 
established under Section 813.104 [01 813.185) in the amount provided by 
Section 813.202(c) [8!3.282(c)) for membership service or the amount 
provided by Section 813.302(d) for military service, as applicable. The state 
contributions will be made at the time the service credit is granted. 

SECTION 5. Section 813.202, Government Code, is amended to read 
as follows: 

Sec. 813.202. MEMBERSHIP SERVICE NOT PREVIOUSLY 
ESTABLISHED. (a) Except as provided by Section 813.402 [am! 
Subsection (b)J. any member may establish service credit in the retirement 
system for membership service not previously established. 

(b) A [Jtelc111be1ship sci vice not p1cviously ct edited because of a nailing 
petiod 1equited bcfo1e Septe111be1 1, 1958, nuty be established only by 
a eonhibuting 1nc111be1. 

[(c) Except as p1ovidcd by Subsection (d), a] member may establish 
credit under this section by depositing with the retirement system in a lump 
sum a contribution computed as provided by Section 813.404 or 813.505, plus 
all membership fees due, plus interest computed on the basis of the state fiscal 
year at an annual rate of 10 percent from the date the service was performed 
to the date of deposit. 

[(d) A 1ne111bc1 clahning ct edit fut set vice not ptcviously ct editable 
because of a waiting pctiod tcquhcd beft'>It Septet:rtbc1 1, 1958, is exc1upt 
ftotn the payn1cnt of interest on the teqttitcd conhibution if the 1ne1nbc1 
cstabli.d1es the ctcdit before the fitst annivc1s&tj of the pctsou's beeonting 
a mca1bc1 of the 1ctitca1cnt S)Ste1n.] 

(£) [(tj) The state shall contribute for service established under this 
section an amount in the same ratio to the member's contribution for the 
service as the state 1s contribution bears to the contribution for current service 
required of a member of the employee class at the time the service is 
established under this section. The state's contribution must be paid from the 
fund or account from which the member receives compensation at the time the 
service is established or. if the member does not hold a position at the time the 
service is establjshed. from the fund or account from which the member 
received compensation when the member most recently held a position. 

SECTION 6. Section 813.301(b), Government Code, is amended to read 
as follows: 

(b) A member may [nm] establish one month of service credit for each 
month or fraction of a month of duty, but not more than 60 months of service 
credit in the retirement system for military service. 

SECTION 7. Section 813.402, Government Code, is amended to read 
as follows: 

Sec. 813.402. CREDIT FOR YEAR IN WHICH ELIGIBLE FOR 
OFFICE. (a) A [conhibuti11g) member may establish service credit in the 
elected class for any calendar year during any part of which: 
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(1) the member held an office included in that class; or 
(2) the member was eligible to take the oath for an office included in 

that class. 
(b) A [eonltibuting] member may establish credit under this section by 

depositing with the retirement system in a lump sum a contribution computed 
as provided by Section 813.404, plus all membership fees due, plus interest 
computed at an annual rate of 10 percent from the fiscal year in which the 
service was performed to the date of deposit. 

SECTION 8. Section 813.504, Government Code, is amended to read 
as follows: 

Sec. 813.504. ELIGIBILITY FOR SERVICE CREDIT PREVIOUSLY 
CANCELED. W A member of the employee class may reestablish service 
credit previously canceled in the retirement system if at least six months have 
elapsed since the end of the month in which the cancellation became effective 
[the n1cn1bc1, aftc1 cancellation of the et edit, holds a position fot six 1nonths 
that is inclttded in the cntplo)tt class). 

(b) A former member of the employee class who does not receive 
a disability retirement annuity from the retirement system but who presents 
evidence satisfactory to the retirement system that the person is disabled and 
cannot resume state employment may reestablish service credit previously 
canceled in the retirement system for the purpose of retiring with a service 
retirement annuity. 

SECTION 9. Sections 813.506(a) and (c), Government Code, are 
amended to read as follows: 

(a) The Texas Department of Criminal Justice. the mana~ed health care 
unit of The University of Texas Medical Branch and the Texas Tech Health 
Sciences Center by rule shall adopt standards for determining eligibility for 
service credit as a custodial officer, based on the need to encourage early 
retirement of persons whose duties are hazardous and require them to have 
routine contact with inmates of or defendants confined in the state jail 
division of the Texas Department of Criminal Justice on a regular basis. 

(c) The Texas Department of Criminal Justice. the managed health care 
unit of The University of Texas Medical Branch or the Texas Tech Health 
Sciences Center as applicable. shall determine a person's eligibility to 
receive credit as a custodial officer. A determination of the department or 
unit may not be appealed by an employee but is subject to change by the 
retirement system. 

SECTION 10. Section 813.509(a), Government Code, is amended to read 
as follows: 

(a) A member who holds a position included in the employee class of 
membership during the month that includes the effective date of the member's 
retirement and who retires based on service or a disability is entitled to 
service credit in the retirement system for the member's sick leave that has 
accumulated and is unused on the last day of employment. Sick leave is 
creditable in the retirement system at the rate of one month of service credit 
for each 20 days, or 160 hours, of accumulated sick leave and one month for 
each fraction of days or hours remaining after division of the total hours of 
accumulated sick leave by 160. [An inc1cment of less than 20 days is 
not c1cditablc.] 
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SECTION 11. Section 814.005(a), Government Code, is amended to read 
as follows: 

(a) A person may, on a form prescribed by and filed with the retirement 
system, waive all or a portion of any benefits from the retirement system to 
which the person is entitled. The retirement system also shall give effect as 
a waiver to a full or partial disclaimer executed in accordance with 
Section 37A Texas Probate Code. unless the benefit to be disclaimed is 
a lifetime annuity A person may revoke a waiver of benefits in the same 
manner as the original waiver was made, unless the original waiver by its 
terms was made irrevocable. 

SECTION 12. Section 814.104, Government Code, is amended to read 
as follows: 

Sec. 814.104. ELIGIBILITY OF MEMBER FOR SERVICE 
RETIREMENT. (a) Except as provided by Section 814.102 or by rule adopted 
under Section 813.304(d) or 803.202(2), a member who has service credit in 
the retirement system is eligible to retire and receive a service retirement 
annuity[, if the 1nc111bc1]: 

(1) if the member is at least 60 years old and has 5 years of service 
credit in the employee class; QI 

(2) if the sum of the member's age and amount of service qedjt jn the 
employee class including months of age and credit. equals the number 80 [~ 
at least SS } cats old a1td has 25 y ea1 s of scr vice ct edit iu the 1 ct it c111cnt 
system, 01 

[ (3) is at least 5 8 y cats old and has 38 years of set vice er edit in the 
rcth ea1ent system]. 

(b) A member who is at least 55 years old and who has at least 10 years 
of service credit as a commissioned peace officer engaged in criminal law 
enforcement activities of the Department of Public Safety, the Texas 
Alcoholic Beverage Commission, [the State Putehasing and General Set vices 
Connnission Capitol 1\1ea Seettrit} Fo1cc,] the State Board of Pharmacy, or 
the Parks and Wildlife Department, as an employee of the Railroad 
Commission of Texas who is licensed by the Commission on Law 
Enforcement Officer Standards and Education and has served at least five 
years as an investigator for the oil field theft detection division, or 
as a custodial officer, is eligible to retire and receive a service 
retirement annuity. 

SECTION 13. Subchapter B, Chapter 814, Government Code, is 
amended by adding Section 814.1041 to read as follows: 

Sec. 814.1041. TEMPORARY SERVICE RETIREMENT OPTION FOR 
MEMBERS AFFECTED BY PRIVATIZATION OR OTHER REDUCTION 
IN WORKFORCE. (al This section applies only to members of the employee 
class whose positions with the Texas Workforce Commission. the Texas 
Department of Human Services or the Texas Department of Mental Health 
and Mental Retardatjon are eliminated as a result of contracts with private 
service providers or other reductions in services provided by those agencies 
and who separate from state service at that time. 

(b) A member described by Subsection (a) is eligible to retire and 
receive a service retirement annuity if the member's age and service credit. 
each increased by three years. would meet age and servjce requirements for 
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service retirement under Section 814.104(a) at the time the member separates 
from state service as described by Subsection (a). The annuity of a person 
who retires under this subsection is computed on the person 1s accrued service 
credit increased by three years. 

(c) A member described by Subsection (a) becomes eligible to retire and 
receive a service retirement annuity on the date on whjch the member would 
have met the age and service requirements for service retirement under 
Section 814.104(11) had the member remained employed by the state if. on the 
date of separation from state service the member's age and service credit. 
each increased by five years. would meet age and service requirements for 
service retirement under Section 814.104(a). The annuity of a person who 
retires under this subsection is computed on the person's accrued 
service credit. 

id) If a member described by Subsection (c) is reemployed by the state 
before retirement. the time between the member 1s separation from state 
service and reemployment may be used only to compute e!i~ibility for service 
retjrement and may not be used to compute the amount of any service 
retirement annuity. 

(e) A member who applies to retire under this section and the state 
agency from which the member separated from service shaJ! proyide 
documentation required by the retirement system to establish eligibility to 
retire under this section. 

(f) This section applies only to positions eliminated by privatization or 
other reductions in workforce before September 1. 1999. 

SECTION 14. Section 814.lOS(a), Government Code, is amended to read 
as follows: 

(a) Except as otherwise provided by this section, the standard service 
retirement annuity for service credited in the employee class of membership 
is an amount computed as the member's average monthly compensation for 
service in that class for the 36 highest months of compensation multiplied 
by 2.25 [2] percent for each year of service credit in that class. 

SECTION 15. Section 814.1081(a), Government Code, is amended to 
read as follows: 

(a) A person who retired and selected an optional service retirement 
annuity approved by the board of trustees or an optional service retirement 
annuity described by Section 814.108(c)(l) or (c)(2)[, and "ho designated 
a petson as beaefieiar, who has not at the titne of designation and is not 
ett11 ently the 1cthcc's spouse 01 child] may change the optional annuity 
selection to the selection of a standard service retirement annuity by filing 
with the retirement system a request to change the annuity selection.Jf.1.M 
retiree designated a person as beneficiary who· 

(!) was not at the time of designation and is not currently the retiree's 
spouse or child: or 

(2) has executed since the designation a transfer and release. 
approved by a court of competent jurisdiction pursuant to a djyorce decree. of 
the beneficiary 1s interest in the annuity and is not currently the retiree's 
spouse or child. 
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SECTION 16. Section 815.003(d), Government Code, is amended to 
read as follows: 

(d) The board shall hold elections for the members and retirees to 
nominate and elect a trustee before August ;u [t] of each odd-numbered year. 
The board shall make ballots available to members of the retirement system 
and retirees and all votes must be cast on those ballots. 

SECTION 17. Subchapter B, Chapter 815, Government Code, is 
amended by adding Section 815.106 to read as follows: 

Sec. 815 106 INFORMATION TO LEGISLATURE. (a) The retirement 
system may not use any money under its control to influence the outcome of 
an election or to support the passage or defeat of leiislation. 

(b) This section does not prohibit the board of trustees. as fiduciaries of 
the trust fund and as trustees of other programs administered by the board. or 
the officers or employees of the retirement system. as designees of the board. 
from making recommendations to the legislature concerning the actuarial 
soundness of a retirement system administered by the board. the fiscal or legal 
implications of proposed legislation. or statutory chanGes designed to more 
efficiently administer and effectuate the pumoses of a retirement system or 
other program administered oy the board. In addition. the board or an officer 
or employee of the retirement system may provide to a member of the 
legislature or a le~islatiy'e committee. at the request of the member or 
committee. any factual information that js not made confidential by law. 

SECTION 18. Section 815.303(b), Government Code, is amended to 
read as follows: 

(b) To be eligible to lend securities under this section, a bank or 
brokerage firm must: 

(1) be experienced in the operation of a fully secured securities 
loan program; 

(2) maintain adequate capital in the prudent judgment of the 
retirement system to assure the safety of the securities; 

(3) execute an indemnification agreement satisfactory in form and 
content to the retirement system fully indemnifying the retirement system 
against loss resulting from borrower default in its operation of a securities 
loan program for the system's securities; and 

(4) require any securities broker or dealer to whom it lends securities 
belonging to the retirement system to deliver to and maintain with the 
custodian collateral in the form of cash or United States government 
securities in an amount equal to not less than 100 percent of the market value, 
from time to time, of the loaned securities. 

SECTION 19. Section 815.307, Government Code, is amended to read 
as follows: 

Sec. 815.307. DUTY OF CARE. The assets of the retirement system 
shall be invested and reinvested without djstjnction as to their source in 
accordance with Section 67. Article XVI. Texas Constitution. Investment 
decisions are subject to the standard provided in the Texas Trust Code by 
Section 113.056(a). Property Code. [In n1sking inycshncnls fot the 
1cthcn1ent S)stc1n, the boa1d of t1ustees 01 the exeeuti;c dheclot shall 
exctcisc thcjudgrncnt and ca1c, u11dcr the chcun1stanccs pte¥&iling at the time 
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of the inveshnent, that pe1sons of 01dina1y p1udcncc, disctction, and 
intelligence cxc1cise in the n1anagc1nent of thch onn affairs, not in 
speculation but when ntaking a pc11nancnt disposition of theit faads, 
considcting the ptobable incotne f.ton1 the disposition and the ptobable safety 
of their capital.] 

SECTION 20. Section 815.403(a), Government Code, is amended to 
read as follows: 

(a) During each fiscal year, the state shall contribute to the 
retirement system: 

(1) an amount equal to 7.4 percent of the total compensation of all 
members of the retirement system for that year; 

(2) money to pay lump-sum death benefits for retirees under 
Section 814.501; 

(3) an amount for the law enforcement and custodial officer 
supplemental retirement fund equal to 2.13 percent of the aggregate state 
compensation of all custodial and law enforcement officers for that year; 

(4) money necessary for the administration of the law enforcement 
and custodial officer supplemental retirement fund; and 

(5) money for service credit not previously established, as provided 
by Section 813.202(c) [813.202(e)] or 813.302(d). 

SECTION 21. Subchapter F, Chapter 815, Government Code, is 
amended by adding Section 815.5072 to read as follows: 

Sec. 815.5072. EXCESS BENEFIT ARRANGEMENT. (a) A separate, 
nonqualified unfunded excess benefit arrangement is created outside the 
trust fund of the retjrernent system. This excess benefit arrangement shall be 
administered as a governmental excess benefit arrangement under 
Section 415(m) of the Internal Revenue Code of 1986 (26 U.S.C. 
Section 415(m)). The purpose of the excess benefit arrangement is to pay to 
annuitants of the retirement system benefits otherwise payable by the 
retirement system that exceed the limitations on benefits imposed by 
Section 415(b)(l)(Al of the Internal Revenue Code of 1986 (26 U.S.C. 
Section 415(b)(l)(A)). 

(b) The board of trustees is responsible for the administration of this 
arrangement. Except as otherwise provided by this section. the board has the 
same rights. duties. and responsibilities concerning the excess benefit 
arraniement as it has to the trust fund. 

(c) Benefits under this section are exempt from execution to the same 
extent as provided by Section 811.005. except that the benefits arc completely 
unassignable. Contributions to this arran'i'ement are not held in trust and may 
not be commingled with other funds of the retirement system. 

(d) An annuitant is entitled to a monthly benefit under this section in an 
amount equal to the amount by which the benefit otherwise payable by the 
retirement system has been reduced by the limitation on benefits imposed by 
Section 415(b)(l)(A) of the Internal Revenue Code of 1986 (26 U.S.C. 
Section 415(b)(l)(A)). The benefit payable by this arrangement is payable at 
the times and in the form that the benefit payable under the trust fund js pajd. 

(el The benefit payable under this section shall be paid from state 
contributions that otherwise would be made to the trust fund under 
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Section 815.403. In lieu of deposit in the state accumulation account an 
amount determined by the retirement system to be necessary to pay benefits 
under this section shall be paid monthly to the credit of a dedicated account in 
the general revenue fund maintained only for the excess benefit arrangement. 
The account may include amounts needed to pay reasonable and necessary 
expenses of administerin~ this arrangement. The monthly amount to be paid 
to the credit of the account shall be transferred to the account at least 15 days 
before the date of a monthly disbursement under this section. 

(fl The board of trustees may adopt rules governing the excess benefit 
arranaement that are necessary for the efficient administration of the 
arrangement jn compliance with Section 415(ml of the Internal Revenue Code 
of 1986 (26 U.S.C. Section 415(mll. 

SECTION 22. Section 815.SlO(a), Government Code, is amended to read 
as follows: 

(a) The Employees Retirement System of Texas shall submit a report not 
later than the 25th day of the month following the end of each fiscal year to the 
governor, the lieutenant governor, the speaker of the house of representatives, 
the executive director of the State Pension Review Board, the appropriate 
oversight committees of the house and senate, and the Legislative Budget 
Board. The report shall include the following: 

(1) the current end-of-fiscal-year market value of the trust fund; 
(2) (the en11cnt book ;altte of the trust fund, 
[ffl] the asset allocations of the trust fund expressed in percentages 

of stocks, fixed income, cash, or other financial investments; and 
ill [{41] the investment performance of the trust fund utilizing 

accepted industry measurement standards. 
SECTION 23. Subchapter F, Chapter 815, Government Code, is 

amended by adding Section 815.512 to read as follows: 
Sec. 815.512. PROTECTION FROM DOUBLE OR MULTIPLE 

LIABILITY. The executive director may cause a suit concerning a claim to be 
filed on behalf of the retirement system jn a district court in Travis County to 
protect the system from double or multiple liability if the executive director 
determines that a claim may expose the retirement system to such liability. 

SECTION 24. (a) Annuities that are described by 
Section 814.107, 814.207, 814.305, or 814.601(a), Government Code, and are 
based on service retirements, disability retirements, or deaths that occurred or 
occur after August 31, 1996, but before September 1, 1997, are increased 
by 12.5 percent. 

(b) The increase in annuities under Subsection (a) of this section is 
payable beginning with the first monthly payments of the annuities that 
become due after the effective date of this Act. 

(c) Except as provided by Subsection (d) of this section, the board of 
trustees of the retirement system shall pay the increased annuities provided by 
this section from the retirement annuity reserve account of the retirement 
system and may transfer to that account from the state accumulation account 
of the retirement system any portion of the amount that exceeds the amount in 
the retirement annuity reserve account available to finance the increases in 
benefits, and that is actuarially determined to be necessary to finance the 
increases, for the duration of the annuities to which the increases apply. 



3542 SENPJE JOURNAL - REGULAR SESSION 

(d) The increase in benefits payable to a law enforcement or custodial 
officer who retired before the age of 50 or for service established under 
Section 813.509, Government Code, is payable from the law enforcement and 
custodial officer supplemental retirement fund. 

(e) The increase provided by Subsection (a) of this section shall be 
computed on the service percentage value described by Section 814.105(a), 
Government Code. 

SECTION 25. The board of trustees of the Employees Retirement 
System of Texas shall authorize a supplemental payment under 
Section 814.603(d), Government Code, to be made in the fiscal year 
beginning September 1, 1997, if the conditions required by that subsection 
are met. 

SECTION 26. Section 833.103(d), Government Code, is amended to 
read as follows: 

(d) A member may [nm] establish one month of seryice credit for each 
month or fraction of a month of duty but not more than 48 months of service 
credit in the retirement system for military service. 

SECTION 27. Section 833.105, Government Code, is amended to read 
as follows: 

Sec. 833.105. ALTERNATIVE PAYMENTS TO ESTABLISH OR 
REESTABLISH SERVICE CREDIT. (a) The board of trustees may adopt 
rules to provide procedures for makina installment payments to establish or 
reestabljsh credit jn the retirement system as alternatives to lump-sum 
payments otherwise authorized or required by this subtitle. The methods may 
include payment by payroll deduction. [A 1nc1nhc1 n: ho is other w isc eligible 
rna) establish 01 reestablish set vice c1editablc in the 1eti1ca1cnt systcn1 by 
rnaking pay111ents as provided by this section in lieu of ltnnp stun pay1ncats 
other nise authorized 01 requited b) this sttbtitle.] 

(b) Except as provided by Subsection (c). payments (A poy1nent 
autho1ized by this section consists of the conttibtttion 1eqttited to establish or 
1ccstablish at least one )ta1 of sci vice e1cdit, inclttding an1 aeqttired intc1est 
and auernbcrship fees, except that a pe1son's last in&: sctics ofpayrncnts under 
this section anay be fot &: pc1iod ofrctnaining set vice that is less than one year. 

[te) The 1cthcn1cnt systcrn shall giant the applicable a111ount of set vice 
c1edit aftc1 each pay1nent is 111ade t111de1 this section. 

[(<i) P•) meat•] may not be made under a rule adopted under this section: 
(1) to establish or reestablish service credit of a person who has 

retired or died; or 
(2) to establish current service under Section 833.101. 

(cl Under a rule adopted under this section the desj~nated beneficiary of 
a deceased member or if none exists. the personal representative of the 
decedent's estate may establish or reestablish service for which the member 
was eligible at the time of death if the establishment or reestablishment of the 
service would result in the payment of a death benefit annuity. 

Id) The payment for the establishment or reestablishment of seryjce 
under Subsection (p) must be made in a lump sum and completed before the 
first payment of a death benefit annuity, but not later than the 60th day after 
the date the retirement system receives notice of the death. 

[Cc) The 1etitc1nent s1stc111 ntn) adopt 1ules to ad1ninistc1 this section.] 
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SECTION 28. Subchapter A, Chapter 834, Government Code, is 
amended by adding Section 834.005 to read as follows: 

Sec. 834.005. DISCLAIMER OF BENEFITS. The retirement system 
shall ~jve effect to a full or partial disclaimer of benefits executed in 
accordance with Section 37A, Texas Probate Code unless the benefit to be 
disclaimed is a lifetime annuity. 

SECTION 29. Section 834.lOl(a), Government Code, is amended to read 
as follows: 

(a) A member is eligible to retire and receive a base service retirement 
annuity if the member: 

(1) is at least 65 years old, currently holds a judicial office, and has 
at least 10 years of service credited in the retirement system[. the mo•t 
1ccently pe1fo1n1ed of w hieh n as £01 a eontinuou5 pet iod of &t least one' ear]; 

(2) is at least 65 years old and has at least 12 years of service[; 
continuous 01 othc1 ftisc,] credited in the retirement system, regardless of 
whether the member currently holds a judicial office; or 

(3) has at least 20 years of service credited in the retirement system, 
[the ntost 1cccntly pc1fo1111cd of nhieh nas fot a continuous pctiod of at 
least 10 J ea1.,] regardless of whether the member currently holds 
a judicial office. 

SECTION 30. Section 834.302, Government Code, is amended to read 
as follows: 

Sec. 834.302. SELECTION OF DEATH BENEFIT PLAN BY SURVIVOR 
OF MEMBER. (a) If a member eligible to select a death benefit plan under 
Section 834.301(a) dies without having made a selection, or if a selection 
cannot be made effective. the member's designated beneficiary [stt1' iv ing 
spome J may select a plan in the same manner as if the member had made the 
selection. If there is no designated beneficiary [snt\dwing spouse], the 
personal representative of the decedent's estate may make the selection. 

(b) If a person dies who meets the description in Section 814.302(b), the 
person's designated beneficiary [sat~ i • ing spouse] or the guardian of 
surviving minor children may select a death benefit plan under 
that subsection. 

SECTION 31. Section 838.103(d), Government Code, is amended to 
read as follows: 

(d) A member may [nm] establish one month of seryice credit for each 
month or fraction of a month of duty, but not more than 48 months of service 
credit in the retirement system for military service. 

SECTION 32. Section 838.105, Government Code, is amended to read 
as follows: 

Sec. 838.105. ALTERNATIVE PAYMENTS TO ESTABLISH OR 
REESTABLISH SERVICE CREDIT. (a) The board of trustees may adopt 
rules to provide procedures for makin~ installment payments to establish or 
reestablish credit in the retirement system as alternatives to Jump-sum 
payments otherwise authorized or required by this subtitle. The methods may 
include payment by payroll deduction. [2\ 111cn1be1 who is otherwise eligible 
1na1 establish 01 1cestablisb set• ice c1cditablc in the 1ethcn1cnt systetn bJ 
tnaking payments as ptovidcd by this section in lieu of lutnp sutn pa1111ents 
othe1 wise authot izcd 01 1 cq uh ed by this subtitle.] 
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(b) Except as provided by Subsection (c). payments [1\ payntcnt 
au:lhotizcd by this section eonsi&ts of the conttibntion reqttired to establish or 
1ccstablish at lca5t one }tat of service c1edit, inclttding any 1cquitcd intc1cst 
and 1nc1nbc1ship fees, except that a pct son's last in a sctics of payntents under 
this section 1nay be fot a pe1iod of 1c1naining se1 vice that is less than one year. 

[(e) The rctircrncnt systctn 3hall giant the applicable ll1nouut of scr;jce 
e1cdit aftct each payrncnt is 1nadc undc1 this section. 

[(d) Payment•] may not be made under a rule adopted under this section: 
(1) to establish or reestablish service credit of a person who has 

retired or died; or 
(2) to establish current service under Section 838.101. 

(c) Under a rule adopted under lhis section. the designated beneficiary of 
a deceased member or. if none exists the personal representative of the 
decedenfs estate may establish or reestablish service for which the member 
was eligible at the time of death if the establishment or reestablishment of the 
service would result in the payment of a death benefit annuity. 

(d) The payment for the establishment or reestablishment of service 
under Subsection (G) must be made jn a lump sum and completed before the 
first payment of a death benefit annuity but not later than the 60th day after 
the date the retirement system receives notice of the death. 

[ (e) The 1 eth c1ncnt sy stein atay adopt 1 ttles to adtninistet this section.] 
SECTION 33. Subchapter A, Chapter 839, Government Code, is 

amended by adding Section 839.004 to read as follows: 
Sec. 839.004. DISCLAIMER OF BENEFITS. The retirement system 

shall give effeGt to a full or partial disclaimer of benefits executed in 
acrnrdance with Section 37A. Texas Probate Code. unless the benefit to be 
disclaimed is a lifetime annuity. 

SECTION 34. Section 839.lOl(a), Government Code, is amended to read 
as follows: 

(a) A member is eligible to retire and receive a service retirement annuity 
if the member: 

(1) is at least 65 years old, currently holds a judicial office, and has 
at least 10 years of service credited in the retirement system[, tbe mo•t 
1ccently pcrfo1111cd of o hich n: as fo1 a continttotts pet iod of at least one y ctu ]; 

(2) is at least 65 years old and has at least 12 years of service[; 
continuous 01 other n ise,] credited in the retirement system. regardless of 
whether the member currently holds a judicial office; or 

(3) has at least 20 years of service credited in the retirement system, 
[the 1nost recently pe1fo11ned of which nas fo1 a coatinttous petiod of at 
lea.! 10 ycor•,] regardless of whether the member currently holds 
a judicial office. 

SECTION 35. Section 839.302, Government Code, is amended to read 
as follows: 

Sec. 839.302. SELECTION OF DEATH BENEFIT PLAN BY SURVIVOR 
OF MEMBER. If a member eligible to select a death benefit plan under 
Section 839.301 dies without having made a selection or if a plan selected 
cannot be made effective, the member's designated beneficiary [ounhing 
sp=] may select a plan in the same manner as if the member had made the 



WEDNESDAY, MAY 28, 1997 3545 

selection. If there is no designated beneficiary [sUi oioing spoHse], the 
personal representative of the decedent's estate may make the selection. 

SECTION 36. Section 840.3012(b), Government Code, is amended to 
read as follows: 

(b) To be eligible to lend securities under this section, a bank or 
brokerage firm must: 

(1) be experienced in the operation of a fully secured securities 
loan program; 

(2) maintain adequate capital in the prudent judgment of the 
retirement system to assure the safety of the securities; 

(3) execute an indemnification agreement satisfactory in form and 
content to the retirement system fully indemnifying the retirement system 
against loss resulting from borrower default in its operation of a securities 
loan program for the system's securities; and 

(4) require any securities broker or dealer to whom it lends securities 
belonging to the retirement system to deliver to and maintain with the 
custodian collateral in the form of cash or United States government 
securities in an amount equal to not less than 100 percent of the market value, 
from time to time, of the loaned securities. 

SECTION 37. Section 840.303, Government Code, is amended to read 
as follows: 

Sec. 840.303. DUTY OF CARE. The assets of the retirement system 
shall be invested and reinvested without distinction as to their source in 
accordance with Section 67 Article XVI. Texas Constitution. Investment 
decisions are subject to the standard provided in the Texas Trust Code by 
Section 113.056(a). Property Code. [In 111aking invcsttncnts fot the 
retiten1cnt S} stcat, the boatd of tt ttstces shall cxctcisc the jttdgtaent and care, 
ttndct the chcu1nstances prevailing at the titnc of the ia~estntcnt, that pe1so11s 
of 01 din at y pt 1:1dcnce, discretion, and intelligence ex et cisc in the 1nanagc1ncnt 
of their own affaits, not in 3peculation but when ntnking s pe1nutne11t 
disposition of theit funds, conside1ing the :Ptobable inconte_ £10111 the 
dispositio11 a11d rhc p1 obablc safet} of rhcit capital.] 

SECTION 38. Section 609.009, Government Code, is amended to read 
as follows: 

Sec. 609.009. TRUST FOR [OWNERSIIIP UNBER] 457 PLAN. An 
employee's deferred amounts and investment income under a 457 plan and the 
qualified investment products in which the amounts are invested are ~ 
trust for the exclusive benefit of participants and their beneficiaries in 
accordance with Section 457 of the Internal Revenue Code of 1986 (26 U.S.C. 
Section 457). For purposes of this section. custodial accounts and contracts 
described by Section 457 are treated as trusts. A trust does not haye to be 
established before January 1. 1999 for a 457 plan in existence on 
August 20 1996 [the p1opctt} of the cinploying political subdivision 01 stale 
agency, as approptiatc, until the defe11ed an1ounts and inveshneat i11co111e ate 
distributed to the e1nployee ]. 

SECTION 39. Sections 609.502(a) and (b), Government Code, are 
amended to read as follows: 
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(a) The board of trustees of the Employees Retirement System of Texas 
is the trustee and the plan administrator of a 40l(k) plan known as TexaSaver 
established under this subchapter. 

(b) The board of trustees is the trustee and the plan administrator of 
a 457 plan established under this subchapter. 

SECTION 40. Section 609.509(b ), Government Code, is amended to 
read as follows: 

(b) In a contract under Subsection (a), the board of trustees may provide 
for the board to audit periodically the person with whom the contract is made. 
The audit may cover: 

{l) the proper handling and accounting of state or trust funds; and 
(2) other matters related to the proper performance of the contract. 

SECTION 41. Section 609.512(b), Government Code, is amended to 
read as follows: 

{b) The deferred compensation trust fund is in the state treasury. The 
fund is for the benefit of the deferred compensation plan described by 
Section 609.502()J) [689.582(•)). 

SECTION 42. Sections 3(a)(2), (8), and (9), Texas Employees Uniform 
Group Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance 
Code), are amended to read as follows: 

(2) "Annuitant" shall mean an officer or employee who has at least 
three years of service as an e1i~ible employee with a department whose 
employees are authorized to partjcipate in the Texas employees uniform 
group insurance )Jenefits program and who retires under: 

(A) the jurisdiction of the Employees Retirement System of 
Texas and either receives an annuity or is eligible to receive an annuity, 
pursuant to Subtitle B, D, or E of Title 8, Government Code, or Chapter 803, 
Government Code, that is based on at least 10 years of service credit or 
eligibility under Section 814.002 or 814.102, Government Code; 

(B) the jurisdiction of the Teacher Retirement System of Texas 
and either receives an annuity or is eligible to receive an annuity, pursuant to 
Subtitle C, Title 8, Government Code, or Chapter 803, Government Code, that 
is based on at least 10 years of service credit, whose last state employment 
prior to retirement, including employment by a public community/junior 
college, was as an employee of a department whose employees are authorized 
to participate in the Texas employees uniform group insurance program; 

(C) the optional retirement program established by 
Chapter 830, Government Code, and either receives an annuity or is eligible 
to receive an annuity under that program, if the [pc1'on's last state 
c1nploy1nent befoie 1etitc1ncnt, including ca1ploy1nent by a public 
comn1unity /j uniot college, t\ as as an cn1ploy cc of a dcptu ttncnt t\ hose 
crnplojtts ate authotiz:cd to pattieipate in the Texas ernplo)CCS uniform 
group insutanec p1og1a111 and if the] person either: 

(i) would have been eligible to retire and receive 
a service retirement annuity from the Teacher Retirement System of Texas or 
the Employees Retirement System of Texas based on at least 10 years of 
service credit had the person not elected to participate in the optional 
retirement program; or 
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(ii) is disabled as determined by the Employees 
Retirement System of Texas; or 

(D) any other federal or state statutory retirement program to 
which an institution of higher education has made employer contributions, if 
the employee has met service requirements, age requirements, and other 
applicable requirements comparable to the requirements for retirement under 
the 'reacher Retirement System of Texas, based on at least 10 years of 
service credit. 

(8) "Dependent" shall mean the spouse of an employee or retired 
employee and; 

(A) an unmarried child under 25 years of age, including[~] 
an adopted child and [~] a stepchild, foster child, or other child who is in 
a regular parent-child relationship~ 

(fil [and (C)] any such child, regardless of age, who lives with 
or whose care is provided by an employee or annuitant on a regular basis if 
such child is mentally retarded or physically incapacitated to such an extent as 
to be dependent upon the employee or retired employee for care or support, as 
the trustee shall determine;.JU!!! 

(C) any such child who is unmarried re&ardless of age. for 
purposes of health benefits coverage under this Act on expiration of the 
child's continuation coyeraae under the Consolidated Omnibus Budget 
Reconciliation Act of 1985. 

(9) "Qualified carrier" shall mean: 
(A) any insurance company authorized to do business in this 

state by the Texas Department [State Boa1d] of Insurance to provide any of 
the types of insurance coverages, benefits, or services provided for in this Act 
under any of the insurance laws of the State of Texas, which has a surplus of 
$1 million, a successful operating history, and which has had successful 
experience in providing and servicing any of the types of group coverage 
provided for in this Act as determined by the Texas Department [State Boord] 
of Insurance; 

(B) any corporation operating under Chapter 20 QI..2.QA of the 
Insurance Code which provides any of the types of coverage, benefits, or 
services provided for in this Act, a successful operating history, and which 
has had successful experience in providing and servicing any of the types of 
group coverage provided for in this Act as determined by the TuJillli 
Department [State Bontd] of Insurance; or 

(C) any combination or carriers as herein defined, upon such 
terms and conditions as may be prescribed by the trustee, providing, however, 
that for purposes of this Act carriers combining for the purpose of bidding 
and/or underwriting this program shall not be considered in violation of 
Sections 15.01 through 15.34, Chapter 15, Title 2, Competition and Trade 
Practices, Texas Business & Commerce Code. 

SECTION 43. (a) Section 4B(e), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), as 
added by Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is 
amended to read as follows: 
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(e) The trustee may delegate [the dtttics of the cxecttti\ie di1ceto1 under 
this section to another crnplojCC of the En1plo5ccs Rctitcrnent Sy11>1e111 of 
Texas ond may delegate] its duties to hear appeals to the executive director. 

(b) Section 4B(e), Texas Employees Uniform Group Insurance Benefits 
Act (Article 3.50-2, Vernon's Texas Insurance Code), as added by 
Chapter 391, Acts of the 72nd Legislature, Regular Session, 1991, is 
redesignated as Section 4B(f) to read as follows: 

ill [ttj] The executive director may delegate the duties of the executive 
director under this section to another person who is employed by the 
Employees Retirement System of Texas. 

SECTION 44. Section 4C(a), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(a) The trustee may develop a system for an employee[, school distdct 
employee,] or annuitant to electronically authorize: 

(1) enrollment in a coverage or benefit program; 
(2) contributions to a coverage or benefit program; and 
(3) deductions or reductions to the compensation or annuity of the 

employee[, school disttiet emploiee,] or annuitant for participation in 
a coverage or benefit program. 

SECTION 45. Sections 5(b), (h), (i), and (j ), Texas Employees Uniform 
Group Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance 
Code), are amended to read as follows: 

(b) In the event the trustee shall select l! [tt-tlte] carrier [one] whose bid 
was not the lowest of all bids submitted, such selection shall be submitted 
together with justifications and reasons therefor to the commjssjoner of 
insurance [State Boatd of Insutance]. Such deviating selection shall not be 
deemed final and binding unless and until the commissjoner of insurance 
[A majo1itJ of the State Boa1d of Insutanec] has certified [its] approval in 
writing to the trustee, or upon the expiration of 30 days after receipt thereof 
by the commissioner [State Board oflnsuronee] such deviating selection shall 
be deemed approved. 

(h) In the event the trustee determines that benefits shall be provided 
from the Employees Life, Accident, and Health Insurance and Benefits Fund, 
the trustee may contract with one or more [•] qualified and experienced 
administering fi.Ilfil [firm] on a competitive bid basis to administer the plans 
of coyera2e [clahns atising ftotn the covctages] provided in Section 5 of 
the Act. 

(i) The trustee shall select one or more [the desired] administering f.inn.§ 
[firm] to provide services which shall be in the best interests of the employees 
covered by the Act. The trustee is not required to select the lowest bid but 
shall take into consideration such other factors as ability to service large 
group programs, past experience, and other relevant criteria. Should the 
trustee select a firm whose bid was not the lowest or one whose bid differs 
from that specified, the reasons for such action shall be fully justified and 
explained in the minutes of the next meeting of the trustee. 

(j) The trustee may not contract for or proyide a plan of [group] 
coverage [01 with a health 111ainteaancc otganiLation 01 p1 ow ide cow er age 
direetlj f1orn the fund] that: 
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(1) excludes or limits coverage or services for acquired immune 
deficiency syndrome, as defined by the Centers for Disease Control of the 
United States Public Health Service, or .human immunodeficiency virus 
infection; or 

(2) provides coverage for serious mental illness that is less extensive 
than the coverage provided for any [othcT] physical illness. 

SECTION 46. Section 5A(a), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(a) The trustee may define the basic coverage in which every full-time 
employee and every annuitant participates unless participation is specifically 
waived. The trustee may define different basic coverage plans for active 
full-time employees and for annuitants. Basic coverage must include basic 
health coverage. Basic health coverage may be offered through any health 
benefits plan. [Basie coYctagc shall iuclHdc, bl1t not he lhnited to, benefits 
and health ca1c set vice 1equited b) state ttnd fcdc1al la~.] 

SECTION 47. Section 9, Texas Employees Uniform Group Insurance 
Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is amended to 
read as follows: 

Sec. 9. ANNUAL ACCOUNTING; SPECIAL CONTINGENCY 
RESERVE. (a) A carrier [Canicts] providing any policy purchased under this 
Act shall provide an accounting to the trustee not later than 90 days after the 
end of each policy year. The accounting shall set forth, in a form approved by 
the trustee: 

(1) the amounts of premiums actually accrued under the policy from 
its date of issue to the end of the policy year; 

(2) the total of all mortality and other claims, charges, losses, costs, 
and expenses incurred for that period; and 

(3) the amounts of the carrier's [inottre,.'] allowance for a reasonable 
profit and contingencies for that period. 

(b) An excess of the total of Subdivision (a)(l) of this section over the 
sum of Subdivisions (a)(2) and (a)(3) of this section shall be held by the 
carrier issuing a participating [the] policy as a special contingency reserve to 
be used by the carrier only for charges, claims, costs, and expenses under the 
policy. The reserve shall bear interest at a rate determined in advance of each 
policy year by the carrier and approved by the trustee as being consistent with 
the rates generally used by the carrier for similar funds held under other group 
insurance policies. When the trustee determines that the special contingency 
reserve has attained an amount estimated by it to make satisfactory provision 
for adverse fluctuations in future charges, claims, costs, or expenses under the 
policy, any further excess shall be deposited in the State Treasury to the credit 
of the Employees Life, Accident, and Health Insurance and Benefits Fund. 
When a policy is discontinued, any balance remaining in the special 
contingency reserve after all charges have been made shall be deposited in the 
State Treasury to the credit of the fund. The carrier may make the deposit in 
equal monthly installments over a period of not more than two years. 

SECTION 48. Section lO(b), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is 
amended to read as follows: 
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(b) Policies (Exemption ftotn Taxes on P1en1itnns. Prcrniunts or 
eontribatiott3 on policies], insurance contracts, certificates of coverage. 
evidence of coverage. and agreements with health maintenance organizations 
and plan administrators or any other coverages established under this Act. [or 
othc1 cooeragcs] shall not be subject to any state tax. regulatory fee. or 
surcharge jncluding premium or maintenance taxes or fees. 

SECTION 49. Section 11, Texas Employees Uniform Group Insurance 
Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is amended by 
adding Subsections (d) and (e) to read as follows. 

(d) In addition to the authority granted under Article 3.50-6, Insurance 
Code, the trustee may adopt rules to provide for payment of accelerated life 
insurance benefits to a terminally ill, terminally injured. or permanently 
disabled participant in amounts that benefit the participants without 
increasing the cost of providing the benefits. The amount of any payment of 
an accelerated benefit under rules adopted under this subsection must be 
deducted from the amount that would otherwise be payable as a death benefit. 

(e)(l) In addition to retiree basic term life insurance coverage. 
a partjcipa;nt in the optional group term life insurance pro~Jam may maintain 
optional term life insurance coyetaie after retirement. The trustee may adopt 
rules for the implementation and administration of this subsection. 

(2) A participant may maintain after retirement the amount of 
optional term life insurance coverage on the participant's life on the date of 
retirement. not to exceed two times the participant's annual salary on the last 
September 1 before retirement and subject to benefit reduction factors based 
on age as determined by the trustee. The trustee shall determine the rate for 
retiree optional term Jjfe insurance coverage. The rate must be comparable to 
the rate for optional term life insurance coverage for an active employee of 
the same age. AlternatiyeJy a retiree may choose another minimum optional 
term life insurance coverage amount not subject to benefit reduction factors 
based on a~e, with a coverage amount and premium rate determined by 
the trustee. 

(3) A retiree participating in optional term life insurance coverage is 
not eligible for premium-waived extended insurance benefits or accelerated 
life insurance benefits if the total disability or terminal condition. 
respectively be~ins after the date of retirement. Accidental death and 
dismemberment insurance coverage ceases on the date of retirement. 
regardless of age. 

(4) A participant who retired on or after December 31, 1995, but 
before September 1 1997 and who elected at the time of retirement to 
continue the maximum optional term Jjfe insurance amount available to 
a retiree at the time may reinstate. prospectively. the level of optional group 
term life insurance jn force on the participant 1s life immediately before the 
participant's retirement. not to exceed the maximum coverage set for 
retirees in Subdivision (2) of this subsection. This subdivision expires 
December 31, 1997. 

SECTION 50. Section 12, Texas Employees Uniform Group Insurance 
Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is amended by 
adding Subsection (e) to read as follows: 
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I e) The trustee shall giye effect to a full or partial disclaimer of bepefits 
executed in accordance with Section 37A. Texas Probate Code. 

SECTION 51. Sections 13(b) and (c), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), are 
amended to read as follows: 

(b) Unless participation is waived specifically or unless an employee or 
employee-annuitant is expelled from the program under Section 13A of this 
Act, every full-time employee except one who is described by 
Section 3Ca)(5)(A)(x) of this Act shall be covered automatically by the basic 
plan for active full-time employees and every employee-annuitant shall be 
covered by the basic plan for retired employee-annuitants. Coverage shall 
begin on the date he becomes eligible, and each policy of insurance purchased 
by the trustee shall provide for such automatic coverage. 

(c) Unless expelled from the program under Section 13A of this Act, 
each part-time employee and each employee of an institution of higher 
education who is described by Section 3(a)(5\(A)(11) (3(a)(S)(A)(• iii)] of this 
Act is eligible for participation in the group programs provided under this Act 
upon execution of appropriate application for coverage [pay101l dedttctio11 
anthot ization fo1 the 1 cquit ed pay tncnt (')f pr entiun13]. An institution of higher 
education shall, at the time of employment, notify each employee of the 
institution who is described by Section 3(al(5l(Al(x) [3(o)(S)(A)(• iii)] of this 
Act of the employee's eligibility to participate in the group programs provided 
under this Act. 

SECTION 52. Section 13A(f), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(f) An employee, annuitant, or dependent expelled from the Texas 
employees uniform group insurance program may not participate in ~ 
[a health n1aintenance 01ganizatio11 01 be insutcd undc1 any insu1ancc 01 
benefit•] plan of coverage offered by the program for a period determined by 
the trustee of not more than five years from the date the expulsion from the 
program takes effect. 

SECTION 53. Sections 15(b), (c), and (d), Texas Employees Uniform 
Group Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance 
Code), are amended to read as follows: 

(b) The state shall contribute to the cost of each employee's indiyjdual 
and dependent group coyeraaes the amounts appropriated for the coyeraaes in 
the General Appropriations Act. The governing board of each state 
department and institution of higher education participating in the program 
established under this Act shall pay the trustee a like amount for each 
employee's individual or dependent group coyerages for their employees who 
are and retirees who were. compensated from funds not appropriated in the 
General Appropriations Act. The departments and institutions shall include 
the reguired contributions from funds not appropriated in the General 
Appropriations Act in their annual operating budgets. Each state department 
and institution of hifjher education participating in the program shall assure 
current participant coverages based on the records of the trustee. make timely 
payments of amounts due the trustee from all fund sources under the control 
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of the department or jnstjtution. and reconcile trustee and agency records of 
coverages and payments monthly. There [Frotn and aftet tb:e cffcetiYe date of 
this i*rct, thete] is hereby allocated [and app1op1iated] to the trustee, in 
accordance with the provisions of this Act, from the several funds from which 
[state] employees receive their respective salaries, a sum equal to the total of 
all employer contributions computed in accordance with the provisions of this 
Act and the rules and regulations of the trustee promulgated pursuant thereto. 

(c) All money hereby allocated [ond opp1oplioted] by the state. includine 
institutions of hieher education, to the trustee under this Act shall be paid to 
the trustee in monthly installments based on the annual estimate by the trustee 
of the contributions to be received for all [state] employees during said year; 
provided, however, that in the event said estimate of the contributions of the 
[state] employees shall vary from the actual amount of the employer 
contributions during the year, such adjustments shall be made at the close of 
each fiscal year as may be required. Each of said monthly installments shall 
be paid into the appropriate fund created by this Act in the amount certified by 
the trustee. 

(d) The trustee shall certify to the governing boards of those state 
departments and institutions of hii:her education participating in the program 
estabHshed under this Act who provide contributions for their employees' 
individual and dependent coverages (cmplo)cc•] from operating budgets 
provided from sources other than the General Appropriations Act the 
proportionate amountsrequjred [needed] to pay their respective contributions. 
Such certifications shall be made at least 30 days prior to the meeting at which 
the governing board adopts its operating budget. 

SECTION 54. Sections 18(a) and (b), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), are 
amended to read as follows: 

(a) The group benefits advisory committee is composed of26 [HJ voting 
members as provided by this section. The office of the attorney general, [t!te 
offiee of the state trcasurc1,] the office of the comptroller, the Railroad 
Commission of Texas, the General Land Office, and the Department of 
Agriculture are entitled to be represented by one member each on the 
committee, who may be appointed by the governing body of the state agency 
or elected by and from the employees of the agency, as determined by rule by 
the governing body of the agency. One employee shall be elected from each 
of the remaining eight largest state agencies that are governed by appointed 
officers by and from the employees of those agencies. One nonvoting member 
shall be the executive director of the Employees Retirement System of Texas. 
One member shall be an expert in employee benefit issues from the private 
sector, appointed by the governor. One member shall be an expert in 
employee benefits issues from the private sector, appointed by the lieutenant 
governor. One member shall be a retired state employee appointed by the 
trustee. One member shall be a state employee of a state agency other than 
one of the eight largest state agencies, appointed by the trustee. Not more 
than one employee from a particular state agency may serve on the committee. 
Each of the seven largest institutions of higher education, as determined by 
the number of employees on the payroll of an institution, shall elect one 
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member of the committee from among persons who have each been nominated 
by a petition signed by at least 300 employees. Two members shall be 
employees of institutions of higher education, other than the seven largest 
institutions of higher education, who are appointed by the Texas Higher 
Education Coordinating Board, but not more than one employee shall be from 
any one institution. The members shall elect a presiding officer from their 
membership to serve a one-year term. 

(b) All members of the committee shall be appointed or elected for 
three-year terms. During a term of appointment or election, state employee 
vacancies shall be filled by an employee of the same agency from which the 
vacancy occurred[;-bei1tg] appointed by the. GOvernin~ body of the agency or 
institution [t1ttstcco] for the balance of the vacated term. A vacancy in 
a position held by a member of the private sector shall be filled by the officer 
who originally made the appointment to that position. 

SECTION 55. Section 19, Texas Employees Uniform Group Insurance 
Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is amended by 
amending Subsection (a) and adding Subsection (d) to read as follows: 

(a) Any employee or annuitant shall be entitled to secure for his 
dependents any uniform group coverages provided for employees under this 
Act, as shall be determined by the trustee. except that a foster child is eli~jble 
for health insurance coverage only if the child is not covered by another 
governmental health program. If an employee or annuitant resides outside of 
a health maintenance organization service area, the uniform group coverages 
must be made available to a dependent without evidence of insurability if the 
employee or annuitant applies for the coverage for the dependent during the 
annual enrollment period. Payments required of the employee in excess of 
employer contributions shall be deducted from the monthly pay of the 
employee or from his retirement benefits, or the employee's salary shall be 
reduced in the appropriate amount, in such manner and form as the trustee 
shall determine. 

(d) A dependent child who is unmarried and whose coverage under this 
Act ceases when the child reaches the age of 25 may. on expiration of 
continuation coverage under the Consolidated Omnibus Budget Reconciliation 
Act of 1985 reinstate health benefits coyeraae under thjs Act jf the child. or 
the child's partjcjpatjng parent pays the full cost of the health benefits 
coyera~e, A state contribution is not payable for coverage described by this 
subsection. Coverage under this subsection ceases at the end of the month in 
which the child marries. 

SECTION 56. Section 659.102, Government Code, is amended to read 
as follows: 

Sec. 659.102. DEDUCTION FOR SUPPLEMENTAL OPTIONAL 
BENEFITS PROGRAM. (a) An employee of a state agency may authorize in 
writing a deduction each pay period from the employee's salary or wage 
payment for coverage of the employee under an eligible supplemental 
optional benefits program. 

(b) The Employees Retirement System of Texas shall designate 
supplemental optional benefits programs that are eligible under this section 
and that promote the interests of the state and state agency employees. I.!! 
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it ti s e ined b Secti n a 
and University Employees Uniform Insurance 

(Article 3.50-3. Vernon's Texas Insurance Code). may approve 
employee-funded dental plans as an optional benefits pro~ram for their 
employees under this section. 

(c) The supplemental optional benefits program may include permanent 
life insurance, catastrophic illness insurance, disability insurance, or prepaid 
legal services. 

SECTION 57. (a) Sections 803.403, 813.105, 833.106, 838.103(i), 
and 838.106, Government Code, are repealed. 

(b) Section 5(e), Texas Employees Uniform Group Insurance Benefits 
Act (Article 3.50-2, Vernon's Texas Insurance Code), is repealed. 

SECTION 58. (a) The change in law made by this Act in 
Sections 811.001(9) and 814.104(b), Government Code, is intended to reflect 
the current law providing for the commissioning and administration of the 
Capitol area security force by the Department of Public Safety. Service credit 
previously accrued by a member of the Capitol area security force as 
a commissioned law enforcement officer of the General Services 
Commission, or a predecessor agency, remains credited as service by a law 
enforcement officer unless canceled as otherwise provided by Subtitle B, 
Title 8, Government Code. 

(b) An employee of the Texas Education Agency whose membership was 
transferred from the Teacher Retirement System of Texas to the Employees 
Retirement System of Texas under Section 43, Chapter 812, Acts of the 73rd 
Legislature, Regular Session, 1993, who was a retiree of the Employees 
Retirement System of Texas at the time of the transfer, and who continued to 
make contributions to the Teacher Retirement System of Texas after the 
transfer may remain as a member of the Teacher Retirement System of Texas 
exempt from the transfer that occurred in 1993. 

SECTION 59. This Act takes effect September 1, 1997. 
SECTION 60. The importance of this legislation and the crowded 

condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Floor Amendment No. 1 

Amend CSSB 1102 as follows: 
Delete SECTION 56 and renumber the remaining sections accordingly. 

The amendments were read. 

Senator Armbrister moved to concur in the House amendments 
to SB 1102. 

On motion of Senator Armbrister and by unanimous consent, the 
motion to concur in the House amendments to SB 1102 was withdrawn. 

Question-Shall the Senate concur in the House amendments 
to SB 1102? 

SENATE BILL 1907 WITH HOUSE AMENDMENT 

Senator Bivins called SB 1907 from the President's table for 
consideration of the House amendment to the bill. 
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The Presiding Officer laid the bill and the House amendment 
before the Senate. 

Amendment 

Amend SB 1907 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to tuition and fees charged by public institutions of higher education, 
including the redesignation of certain fees as tuition. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
ARTICLE 1. TUITION AND FEES 

SECTION 1.01. Subchapter B, Chapter 54, Education Code, is amended 
by adding Section 54.0513 to read as follows: 

Sec. 54.0513. REDESIGNATION OF BUILDING USE FEE. (a) The 
buildinjl use fee previously authorized in Section 55. 16 of this code is 
redesignated as tuition. 

Cb) In addition to amounts that a governing board of an institution of 
higher education is authorized to charge as tuition under this chapter the 
governing board is authorized to charge as tuition the following 
maximum amounts· 

(1) $34 per semester credit hour for the 1997-1998 academic yeaf' 
(2) $36 per semester credit hour for the 1998-1999 academic yeaf' 
(3) $38 per semester credit hour for the 1999-2000 academic 

year: and 
(4) $40 per semester credit hour for the 2000-2001 academic year 

and each academic year thereafter. 
(c) Amounts collected by an institution of higher education under this 

section are jnstilutional funds as defined by Section 51.009 of this code and 
shall be accounted for as desi11nated funds, These funds shall not be 
accounted for in a general appropriations act jn such a way as to reduce the 
general revenue appropriation to a particular jnstitution. 

Cd) A governini: board may waive all or part of the tuition charged to a 
student under thjs section if it finds Iha! the payment of such tuition would 
cause an undue economic hardship on the student. 

(e) Section 56.033 of this code requiring certain percentage amounts of 
tuition to be set aside for 11rants and scholarships does not apply to tuition 
collected under this section. 

CO A iovernina board of an institution of higher education may continue 
to charae as tuition under this section the amount that it cbarEed as the 
buildini: use fee at that institution in the 1996-1997 academic year without 
boldina a public hearinfi. but may not increase tuition under thjs section above 
that amount without holdini: a public hearing. 

SECTION 1.02. Subsection (i), Section 54.051, Education Code, is 
amended to read as follows: 

(i) Tuition for a resident student registered at a law school is $80 [$-15] 
per semester credit hour. Tuition for a nonresident student registered at a law 
school is the amount that can be charged a nonresjdent graduate student under 
Sections 54.008 and 54.051(d) of this code [$200 pe1 •en1e•IC1 e1edit hour]. 
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SECTION 1.03. Subchapter D, Chapter 54, Education Code, is amended 
by adding Section 54.214 to read as follows: 

Sec. 54.214. DISTANCE LEARNING OR OFF-CAMPUS COURSES. 
The ~oyernina board of an institution of hi~her education may waiye a fee 
which it is authorized to char2e jf the board determines that: 

(1) a student is enrolled only in distance learning courses or other 
off-campus courses of the institution: 

(2) the student cannot reasonably be expected to use the activities. 
services. or facilities on which the fee is based: and 

(3) the waiver of the fee will not materially impair the ability of the 
institution either to service any debt on which the fee is based or to offer or 
operate the particular activity. service, or facility supported by the fee. 

SECTION 1.04. Section 55.01, Education Code, is amended by amending 
Subdivision (3) and adding Subdivision (4) to read as follows: 

(3) 11 Revenue funds" means the revenues, incomes, receipts, rentals, 
rates, charges, fees, &rlllfil. and tuition levied or collected from any public or 
prjvate source by an institution of higher education, including interest or 
other income from those funds. 

(4) 11 Bonds 11 means bonds. notes. or credit a~reements a board is 
authorized to enter into either by this title or by other laws. 

SECTION 1.05. Section 55.16, Education Code, is amended to read 
as follows: 

Sec. 55.16. BOARD RESPONSIBILITY [RENTALS, RATES, 
CHARGES, AND FEES]. (a) li [Eoeh board •hall be attthorizcd to fix and 
collect 1cntal:s, 1ates, chatgcs, and fees £10111 students and vthets for the 
occttpancy, set •ices, use, and/or a•ailability of all or any of its p1vpc1ty, 
buildings, strttctutcs, activities, opctatioas, 01 vthet facilities, in such 
an1011nts and in sttch 1nanacr as n1ay be detcnnined by the board, provided, 
ho He v er, that all stttdcnt ttsc fees shall be fixed and collected in pt op or ti on to 
the nurnbet of se1neste1 etedit horns for which a student 1cgiste1s, and shall 
not exceed the a111ouat pet rnittcd by Subsection (b), except that thoAc schools 
chatging rnorc than $6 pet sernester bout as of Jflay 1, 1975, shall not exceed 
the n:1nount being charged as of tl1at date. The botttd 111ay w ai v call or an) part 
of an) stteh student t1se fees in the tllSC of any stttdent fot w horn the pa) tnent 
of such stt1dent use fee would cause an u11dt:1e eeono1nic hatdship, except that 
the nun1bc1 of such sttuients fot ohorn such ~aivers are g1anted shall 11ot 
exceed 5% of the total eatolhnent, and fu1the1 p1ovided that nothing in this 
section shall affect, lirnit, 01 itnpllir any pledge, tO\ienant, 01 aption 1nadc ot 
1esc1 ved by the boatd with 1cspcct to any 1e;;cnac bonds out3tanding as of 
the 1975 an1end1ncnt to this section, isst1ed by the boa1d pu1st:1ant to this 
chaplet, and pto~idcd that he1caftc1 if] bonds have been or are issued 
pursuant to [Section 55.17 of] this title [eode], or secured or to be secured by 
a pledge of part or all of the board 1s reyenue funds [a litnitcd 01 unlitnited U3t 
fee], and if, at the time of authorizing the issuance of the bonds, (1) the 
estimated maximum amount per semester hour of such pledged revenue funds 
[l!Se"fee] (based on then current enrollment and conditions) during any future 
semester necessary to provide for the payment of the principal of and interest 
on the bonds when due, together with (2) the aggregate amount of all such 
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pledged revenue funds [ ose fees J which were levied on a semester hour basis 
for the then current semester to pay the principal of and interest on all 
previously issued bonds, do not exceed the amount permitted by this title 
[Subscetion (b)J, then any necessary fees tuition rentals rates or other 
charges constituting revenue funds [ stteh Ji1nited 01 ttnli1nited use fee] shall be 
levied and collected when and to the extent required by the resolution 
authorizing the issuance of the bonds in any amount required to provide 
revenue funds sufficient for the payment of the principal of and interest on the 
bonds, regardless of any other provision or Hmjtation provided by this title [ r>f 
this section 01 the litnitation5 contained hc1ein]. 

(b) [A boatd 1nay not cha1gc 1entals, 1ates, ehatges, and fees ttndet this 
section in a total atnottnt pct sen1este1 c1edit hottt that exceeds the tuition tale 
pc1 se1nestc1 et edit hou1 fat a te.~ident student at a genctal acadc111ie teaching 
institution undct Sttbchaptct B, Chapter 54, fot the aeadcaiie year in which 
the tcntals, rates, cbatgcs, and fees ate eluuged.] A board is not required to 
charge students enrolled in different degree programs at the institution the 
same rentals, rates, charges, and fees under this section. 

[(c) 1\ board that clungcs a rental, rate, charge, 01 fee undet this section 
rnay use the rc:;:cnuc fot any pcuposc at the instittttion at which the 1evenue is 
collected, subject to the laws gove11ting the institution and the boa1d. This 
sttb.~eetion does not decrease the authority of a boatd of regents to enter into 
pledges 01 covena11ts with 1cspcct to bonds, notes, 01 othct obligations undet 
la" existing befo1e the cffeeti;e date of this 3ttbsection. 

[(d) Before n boa1d increases a renta:l, 1ate, charge, 01 fee collected under 
this section at an institution under the dhcetion, 1nanage1neat, and control of 
the bon1d, the bontd 01, if the board diteets, the chief cxectttiYt officer of the 
institution 111ust hold a public hearing at the institution on the increase.] 

SECTION 1.06. Subsection (d), Section 55.17, Education Code, 
is repealed. 

ARTICLE 2. CONFORMING AMENDMENTS 
SECTION 2.01. Section 55.24, Education Code, is amended to read 

as follows: 
Sec. 55.24. PLEDGES UNDER PREVIOUS LAWS TO REMAIN 

IN EFFECT. 
W Where any revenues, income, receipts, or other resources of any 

board have been pledged to the payment of principal of and interest on any 
bonds or notes issued and delivered pursuant to any other law, the repeal of 
such law by virtue of the enactment of Title 3 of this code shall not affect any 
such pledge or any covenants with respect to such bonds or notes, or any 
bonds issued to refund same, and all such pledges and covenants shall remain 
in full force and effect in accordance with the terms and provisions thereof. 

(b) Where all or any part of the reyenue funds of any board have been 
pledged to the payment of the principal of and interest on any bonds or notes 
or any other obligation issued or entered into and delivered pursuant to any 
provision of this title or any other law. the repeal or amendment of any 
provision of this title shall not affect any such pledge or any covenants with 
respect to such bonds notes. or obligations or any bonds or notes issued to 
refund same, and all such pledges and covenants shall remain in full force and 
effect in accordance with the terms and provisions thereof. 
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(c\ In furtherance of the provjsjons of Subsection (b) and jn reco~nition 
that certain boards haye outstapdini bonds notes. and other obli~ations 
secured by various liens on the tuition or a portion of the tuition charged and 
collected at certain institutions and that the provisions of Chapter 54 would 
make it difficult or impossible to identjf.y and secure that portion of the 
revised tuition charges pled&ed to the payment of such bonds notes. and 
obligations. net tuition. as defined in Sectjon 51.009(c) and classified as 
educational and ~eneral funds by such provision. shall be set aside and 
uti!ized first to satisfy the obli~ations of each board secured by tuition in the 
order of priority of the liens on such funds. It js further provided for the 
benefit of the owners of such bonds and notes and the counter parties to such 
obli&ations of the boards that the char~es per semester credit hour or for each 
semester or summer session. as the case may be. for tuition constituting the 
educational and general funds portion of tuition shall never be less than the 
amount charged for the 1996-1997 academic year. 

SECTION 2.02. Chapter 55, Education Code, is amended by adding 
Section 55.25 to read as follows: 

Sec. 55.25. APPLICABILITY OF OTHER LAW: CONFLICTS. 
Chapter 656. Acts of the 68th Lc&islature Regular 
Session 1983 (Article 717q. Vernon's Texas Civil Statutes). Chapter 3 
Acts of the 6lst Le~jslature Regular Session, 1969 {Article 717k-2, Vernon's 
Texas Cjvil Statutes) the Bond Procedures Act of 1981 (Article 717k-6. 
Vernon's Texas Civil Statutes) and Chapter 53 Acts of the 70th Legislature, 
2nd Called Sessjon 1987 (Article 717k-8. Vernon's Texas Civil Statutes) 
apply to all bonds issued pursuant to thjs chapter· provided however. that in 
the eyent of any conflict between such laws and this chapter the provisions of 
this chapter prevail. 

ARTICLE 3. VALIDATION, SAVINGS, AND 
TRANSITIONAL PROVISIONS; EFFECTIVE DATE; EMERGENCY 
SECTION 3.01. (a) All revenue bonds heretofore approved by the 

attorney general and registered by the comptroller, or authorized by 
proceedings approved by the attorney general, which were issued, sold, and 
delivered or entered into by any board, and which are payable from or secured 
by a pledge of any revenues, income, receipts, or other resources of such 
board, are hereby validated in all respects, together with all proceedings 
authorizing the issuance thereof, and said bonds and proceedings are and shall 
be valid and binding obligations in accordance with their terms and 
conditions for all purposes, as though they had been duly and legally issued or 
entered into and authorized originally. 

(b) Nothing in this Act limits or impairs any pledge or covenant made by 
the governing board of an institution of higher education with respect to any 
bond or note issued before the effective date of this Act. 

(c) The provisions of Subsection (b), Section 55.24, Education Code, as 
added by Section 2.01 of this Act, regarding the effect of an amendment or 
a repeal on a pledge or covenant made by the governing board of an institution 
of higher education, apply to any such amendment or repeal made by this Act. 

SECTION 3.02. (a) This Act takes effect August 1, 1997, if this Act may 
take effect on that date under Section 39, Article III, Texas Constitution. 
Otherwise, this Act takes effect September 1, 1997. 
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(b) The changes in law made by this Act apply beginning with tuition and 
fees charged for the 1997 fall semester. 

SECTION 3.03. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force according 
to its terms, and it is so enacted. 

The amendment was read. 

Senator Bivins moved that the Senate do not concur in the House 
amendment, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 1907 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Bivins, Chair; 
Sibley, Luna, Ratliff, and Barrientos. 

SENATE BILL 1355 WITH HOUSE AMENDMENTS 

Senator Brown called SB 1355 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 1355 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the regulation of retail stores; providing an administrative penalty. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Chapter 403, Government Code, is amended by adding 

Subchapter N to read as follows: 
SUBCHAPTER N. MISCELLANEOUS 

DUTIES OF COMPTROLLER 
Sec. 403.321. INTERAGENCY TASK FORCE ON TEXAS RETAIL 

FOOD STORE REGULATION. (a) An jnteragency task force is created to 
advise and assist the comptroller on coordinatine state agency reeulation of 
retail food stores. 

(bl The office of the comptroller is the lead a~ency for the task force and 
shall administer the actiyjtjes of the task force. 

(c) The task force is composed of a representative of: 
(1) the Department of A~riculture, appointed by the commissioner 

of agriculture· 
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(2) the Texas Department of Commerce. appointed by the executive 
director of the department: 

(3) the Texas Department of Health. appointed by the commissioner 
of public health: 

(4) the Parks and Wildlife D~partment. appointed by the executive 
director of the department: 

(5) the comptroller. appointed by the comptroller: 
(6) the Texas Alcoholic Bevera&e Commission. appointed by the 

administrator of the commission: 
(7) the Texas Retailer's Association, appointed by the association: 
(8) the Texas Food Industry Association appointed by 

the association: 
(9) the Texas Petroleum Marketers and Convenience Stores 

Association. appointed by the association: 
(10) a rural local health department, appointed by the governor· 
(11) an urban local health department. appointed by the &overnor: 
(12) consumers appointed by Consumers Union; 
(13) rural consumers appointed by the comptroller: and 
(14) urban consumers. appointed by the comptroller. 

(d) A licensing and regulatory agency shall make available to the task 
force information considered necessary by the task force. 

(e) The task force may invite representatives of state ai:encies consumer 
groups. or business w;roups to participate in the activities of the task force. 

(f) The task force shall: 
(1) elect a presidin~ officer and an assistant presiding officer: 
(2) study the regulation of retail food stores: and 
(3) report to the legislature regarding the task force's study of the 

regulation of retail food stores. 
(g) The task force shall consider and include in the report required by 

Subsection (f)(3) the task force's recommendations concerning: 
(J) state a&encjes' procedures for: 

(A) issuing original and renewal licenses and permits: and 
(B) collecting and disbursing fees: 

(2) onportunities to consolidate state agencies 1 licensing and fee 
collection activities: 

(3) integration of uniform product code price scanner inspection into 
the sales tax audit process: 

(4) establishment of a consolidated retail food store application and 
Iicensin~ program to administer all licenses related to retail food stores: 

(S) reduction of paperwork: 
(6) reduction of any amount of time that scales and other equipment 

are out of service· 
(7) continuation of adequate consumer protection: 
(8) creation of private sector employment opportunities: 
(9) opportunities to eliminate the Department of Agriculture's 

responsibilities for the inspection of eggs that are sold or offered for sale at 
retail in this state while ensuring that an egg producer in another state that 
sells eggs directly to a retail egg dealer in this state is held to the same 
standards as an eg~ producer in this state: and 
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(10) any other regulatory matter pertaining to a retail food store that 
a maiority of the members of the committee considers adyisable. 

(hl This section expires June I, 1999. 
SECTION 2. Section 13.002, Agriculture Code, is amended by amending 

Subsection (a) and adding Subsection (c) to read as follows: 
(a) Exc~1Jt as provided by Subsection (c). the [The] department shall 

enforce the provisions of this chapter and shall supervise all weights and 
measures sold or offered for sale in this state. The department may purchase 
apparatus as necessary for the administration of this chapter. 

(c) The Texas State Board of Pharmacy shall enforce the provisions of 
this chapter relating to the compounding of drugs in pharmacies and shall 
supervise all weights and measures sold. offered for sale or used in this state 
for the compounding of drugs in pharmacies. 

SECTION 3. Subchapter H, Chapter 13, Agriculture Code, is amended 
by adding Section 13.4041 to read as follows: 

Sec. 13.4041. BUSINESS OPPORTUNITY INFORMATION. The Texas 
Department of Commerce shall cooperate with the department to: 

(1) disseminate information regardins business opportunities 
available to a person who performs tests of the accuracy of weiihing or 
measuring devices in this state: and 

(2) develop markets for providers of testin11 servjces that test the 
accuracy of weiihing or measuring devices in this state. 

SECTION 4. Effective September 1, 1999, Subchapter H, Chapter 13, 
Agriculture Code, is amended by adding Section 13.4042 to read as follows: 

Sec. 13.4042. PRIVATE TESTING REQUIREMENT. (a) Employees of 
the department or by interagency contract employees of other state agencies 
acting on behalf of the department may not perform more than 50 percent of 
the inspections or tests required by law of the accuracy of weighing or 
measuring devices in this state. 

(b) Subsection (a) does not prohibit an agent of the department from 
performing an inspection or a test of the accuracy of a wei2hing or measuring 
device in this state. 

(c) This section expires September 1. 2001. 
SECTION 5. Effective September 1, 2001, Subchapter H, Chapter 13, 

Agriculture Code, is amended by adding Section 13.4043 to read as follows: 
Sec. 13.4043. PRIVATE TESTING REQUIREMENT. (a) Employees of 

the department or by interagency contract employees of other state agencies 
acting on behalf of the department may not perform more than 25 percent of 
the inspections or tests required by law of the accuracy of weighing or 
measuring devices 

(b) Subsection (a) does not prohibit an agent of the department from 
performing an inspection or test of the accuracy of a weighing or measurini 
device in this state 

SECTION 6. Effective September 1, 1999, Subchapter H, Chapter 13, 
Agriculture Code, is amended by adding Section 13.4044 to read as follows: 

Sec. 13.4044. PHARMACY PRIVATE TESTING REQUIREMENTS. 
(a) Employees of the Texas State Board of Pharmacy may not perform more 
than 50 percent of any inspections or tests necessary under Section I 3.002(c). 
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(b) Subsection Cal does not prohibit an agent of the Texas State Board of 
Pharmacy from performing an jnspection or a test of the accuracy of 
a weighing or measuring deyice necessary under Section J 3.002(c) 

(cl This section expires September I. 2001. 
SECTION 7. Effective September 1, 2001, Subchapter H, Chapter 13, 

Agriculture Code, is amended by adding Section 13.4045 to read as follows: 
Sec. 13.4045. PHARMACY PRIVATE TESTING REQUIREMENTS. 

(a) Employees of the Texas State Board of Pharmacy may not perform more 
than 25 percent of any inspections or tests necessary under Section 13.002(c). 

(b) Subsection (a) does not prohibit an agent of the Texas State Board of 
Pharmacy from performing an inspection or a test of the accuracy of 
a weighing or measuring deyice necessary under Section J 3.002(c). 

SECTION 8. Subchapter A, Chapter 47, Parks and Wildlife Code, is 
amended by adding Section 47.0113 to read as follows: 

Sec. 47.0113. MEMORANDUM OF AGREEMENT. (a) The department 
shall initiate negotiations for and enter into a memorandum of agreement with 
the Texas Department of Health to consolidate the license apd permit 
application process for retail food stores that sell aquatic products. 

(b} The memorandum must be adopted by the Texas Board of Health and 
the commission. 

(c) After the commission and the Texas Board of Health have adopted 
a memorandum of agreement. the department shall publish the memorandum 
of agreement in the Texas Register. · 

(d} The memorandum of agreement must provide that the Texas 
Department of Health shall: 

(!) collect jnformatjon to identify each retail food store that sells 
aqµatic products as a part of a food retailing business and provide that 
information to the d~partment: and 

(2) perform routine inspections regarding the source of 
aquatic products. 

SECTION 9. Chapter 1033, Acts of the 71st Legislature, Regular 
Session, 1989 (Article 8614, Vernon's Texas Civil Statutes), is amended to 
read as follows: 

Sec. 1. DEFINITIONS. In this Act: 
(1) "Automotive fuel rating" has the meaning assigned by 15 U.S.C. 

Section 2821 
(2). "Dealer" bas the meaning assigned by Section 153.001 Tax Code 

[1nea113 a person fihO is the opc1ato1 ofa scr,icc station 01 othe11ctail outlet 
and who deli~ets n1oto1 fuel into the fuel tanks of 1noto1 •chicles 01 
motor boats]. 

(3) "Distributor" has the meaning assigned by Section 153.001 
Tax Code. 

ill [ffl] "Motor fuel" has the meaning assigned [ghen thot te1m] by 
Section 153.001, Tax Code. 

(5\ "SuppHer" bas the meaning assigned by Section 153.001 
Tax Code. 

Sec. 2. TESTING. In order to determine compliance with the standards 
and for the enforcement of rules adopted under Sections 3, 3A. 3B. 4, and 5 of 
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this Act, the commissioner of agriculture (co111pttolle1 of public accounts 01 
sn attrho1il!cd rcp1cscatati\c of the con2ph61lt1, any Jaw en:ft51ee111cnt officc1 
at the diteetion of a ptosccuting attorney, 01 the tttto1ne} genc1al) may test any 
motor fuel sold in this state, with or without a complaint about the fuel. Tu 
commissioner may adQpt rules relating to the frequency of testing of motor 
fuels. In adQptin~ rules relating to the frequency of testing of mQtQr fuels. the 
commissioner shall consjder the nature of the violation. history of past 
violations. and funds ayai!able as provided by Section 9(e) of this Act 

Sec. 3. POSTING NOTICE OF SALE OF ALCOHOL AND MOTOR 
FUEL MIXTURE. (a) A [moto1 foel] dealer in this state may not sell or offer 
for sale any motor fuel from a motor fuel pump that is supplied by a storage 
tank into which motor fuel containing ethanol in a mixture in which one 
percent or more of the mixture measured by volume is ethanol or into which 
motor fuel containing methanol in a mixture in which one percent or more of 
the mixture measured by volume is methanol has been delivered within 
the 60-day period preceding the day of sale or offer of sale, unless the dealer 
prominently displays on the pump from which the mixture is sold a sign that 
complies with the requirements of Subsection (b) of this section. 

(b)(l) The sign required under Subsection (a) of this section must be 
displayed on each face of the motor fuel pump on which the price of the motor 
fuel mixture sold from the pump is displayed. The sign must state "Contains 
Ethanol" or "Contains Methanol," as applicable. The sign must appear in 
contrasting colors with block letters at least one-half inch in height and 
one-fourth inch in width and shall be displayed in a clear, conspicuous, and 
prominent manner, visible to customers using either side of the pump. 

(2) In addition to the requirements of Subsection (b)(l) of this 
section, if a motor fuel pump is supplied by a storage tank into which motor 
fuel containing 10 percent or more ethanol by volume or five percent or more 
methanol by volume has been delivered within the 60-day period preceding 
the day of the sale or offer of sale, the sign shall state the percentage of 
ethanol or methanol by volume, to the nearest whole percent, of the motor fuel 
having the highest percentage of ethanol or methanol delivered into that 
storage tank within the 60-day period. This subsection does not prohibit the 
posting of other alcohol or additive information, the information and posting 
being subject to regulations by the commissioner of agriculture. 

Sec. 3A. SALE OF MOTOR FUEL WITH AUTOMOTIVE FUEL 
RATING LOWER THAN RATING POSTED ON PUMP LABEL. A dealer 
may not sell or Qffer for sale motQr fuel from a motor fuel pump if the mQtQr 
fuel has an automotive fuel rat in~ that is lower than the antomotjve fuel rating 
for that motor fuel pQsted on the pump. 

Sec. 3B. DEI.!YERY OF MOTOR FUEL WITH AUTOMOTIVE FUEL 
RATING LOWER THAN RATING CERTIFIED BY TRANSFER. 
A distributqr or supplier may not deliver or transfer rnQtQr fuel to a dealer if 
the fuel has an automotive fuel rating that is lqwer than the certification of the 
autqrnqtjye fuel ratini: the distributor or supplier is required to make tQ the 
motor fuel dealer under federal law. 

Sec. 4. DOCUMENTATION OF MOTOR FUEL MIXTURE SALES. 
(a) A distributor, supplier, wholesaler, or jobber of motor fuel, as those 
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persons are defined by Section 153.001, Tax Code, may not make a delivery 
of motor fuel containing ethanol or methanol if the ethanol or methanol in the 
motor fuel mixture exceeds one percent by volume, other than a delivery made 
into the fuel supply tanks of a motor vehicle, to any outlet in this state unless 
the person delivers to the outlet receiving the delivery at the time of the 
delivery of the mixture: 

(1) the sign described in Section 3 of this Act in sufficient quantities 
for the dealer receiving the motor fuel mixture to comply with the 
requirements of this Act; and 

(2) a manifest, bill of sale, bill of lading, or any other document 
evidencing delivery of the motor fuel containing ethanol or methanol, which 
shall include a statement showing the percentage of ethanol or methanol 
contained in the mixture delivered, and the types and percentages of 
associated cosolvents, if any, contained in the mixture delivered. The 
document shall also show delivery of the sign or signs, as applicable, required 
to be delivered by this subsection. 

(b) On the request of any motor fuel user, a dealer must reveal the 
percentage of ethanol contained in motor fuel being sold, the percentage of 
methanol contained in motor fuel being sold, and, if the motor fuel contains 
methanol, the types and percentages of associated cosolvents contained in the 
motor fuel being sold. 

(c) The comrnissjoner of agrjculture [co111pt1olle1] by rule may prescribe 
the form of the statement required by Subsection (a) of this section. 

(d) The signs required to be posted by a [1noto1 fuel] dealer under 
Section 3 of this Act and delivered to a [mot01 fttel] dealer under this section 
shall be obtained from the commissioner of agriculture [con1ptrollc1]. 

(e) If the commissioner of agriculture [cotnpttollcr] determines that 
certain types of motor fuel, such as diesel or liquefied petroleum gas, are not 
sold in this state as mixtures with alcohol in sufficient quantities to warrant 
regulation of those deliveries under this Act, the commissioner [ eompholle1] 
may limit the application of Section 3 of this Act and this section to motor 
fuels sold in sufficient quantity to warrant regulation. 

Sec. 5. DEALER AND DELIVERY DOCUMENTS. (a) Each [motor 
fttei] dealer [in this state] shall keep for one year [fou1 ycaiS] a copy of each 
manifest, bill of sale, bill of lading, or any other document required to be 
delivered to the dealer by Section 4 of this Act. During the first 60 days 
following delivery of a fuel mixture covered by this Act, the dealer shall keep 
at the station or retail outlet where the motor fuel was delivered a copy of each 
manifest, bill of sale, bill of lading, or any other document required to be 
delivered to the dealer by Section 4 of this Act. Each distributor, supplier, 
wholesaler, or jobber of motor fuel shall keep for one year [fow ycalS] at the 
principal place of business a copy of each manifest, bill of sale, bill of lading, 
or any other document required to be delivered to the dealer by Section 4 of 
this Act. The documents are subject to inspection by the commissioner of 
ai:riculture [coml'trollcr or an attthotil:cd repccscntati'c of the cornptrollcr, 
any law cnfo1ee1ncnt offiec1, 01 the atto1ucy gcnc1al]. 

(b) The commissioner of aericulture [comphollt1] by rule may prescribe 
the manner of filing documents required to be kept under Subsection (a) of 
this section, and the time, place, and manner of inspection of the documents. 
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Sec. SA. DOCUMENTS RELATING TO POSTINGS OR 
CERTIFICATION OF AUTOMOTIVE FUEL RATINGS. (al Each dealer 
shall keep for at least one year a copy of-

(ll each deliyery ticket or letter of certification on which the dealer 
based a posting of the automotive fuel rating of motor fuel contained in 
a motor fuel pump: 

(2) records of any automotive fuel rating determination made by the 
dealer under 16 C.F.R. Part 306. as amended· and 

(3) each delivery ticket or letter of certification that js required to be 
delivered to the dealer under 16 C.F.R. Part 306, as amended. 

(b) Each distributor or supplier shall keep for at least one year at the 
principal place of business a copy of each deUyery ticket or letter of 
certification required to be delivered by the distributor or supplier to a dealer 
under 16 C.F.R. Part 306 as amended. 

(c) A document required to be kept under this sectjon is subject to 
inspection by the commissioner of agriculture. 

Sec. 6. CIVIL ACTION. (a) If a [motor fuel) dealer or a distributor, 
supplier, wholesaler, or jobber of motor fuel violates Section 3, 3A. 3B. 4, 
or 5 of this Act, any motor fuel user who has purchased the fuel and who has 
suffered damages or has a complaint about the product may maintain a civil 
action against the [motot fttel) dealer or the distributor, supplier, wholesaler, 
or jobber of motor fuel. The action may be brought, without regard to any 
specific amount in damages, in the district court in any county in which the 
[1110!01 fuel) dealer, distributor, supplier, wholesaler, or jobber is doing 
business or in which the (1110101 fuel] user resides. 

(b) In any action under this section, the court shall award to the motor 
fuel user who prevails the amount of actual damages and grant such equitable 
relief as the court determines is necessary to remedy the effects of the [ motoT 
fuel) dealer's violation or the distributor, supplier, wholesaler, or jobber's 
violation of the provisions of Section 3, 3A. 3B. 4, or S of this Act, including 
declaratory judgment, permanent injunctive relief, and temporary injunctive 
relief. In addition, the court shall award to the motor fuel user who prevails 
in an action brought hereunder court costs and attorney's fees that are 
reasonable in relation to the amount of work expended. 

(c) In addition to the remedies provided in Subsection (b) of this section, 
if the trier of fact finds that ll [tlte) violation of Section 3 3A 3B 4, or 5 of 
this Act was committed wilfully or knowingly by the defendant, the trier of 
fact shall award not more than three times the amount of actual damages. 

(d) A violation of Section 3, 3A. 3B, 4, or S of this Act is also a deceptive 
trade practice under Subchapter E, Chapter 17, Business & Commerce Code. 

(e) Any action alleging a violation of Section 3, 3A. 3B. 4, or S of this 
Act shall be commenced and prosecuted within two years after the date the 
cause of action accrued. 

Sec. 7. CIVIL PENALTY. A [molot fuel) dealer or a distributor, 
supplier, wholesaler, or jobber of motor fuel who violates a provision of 
Section 3, 3A. 3B. 4, [ot) 5. or SA of this Act forfeits to the state a civil 
penalty of not less than $200 or [$25 no1) more than $10 000 [~). 
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Sec. 7A. ADMINISTRATIVE PENALTY. la) The commissioner of 
agriculture may impose an administrative penalty against a person licensed or 
re~ulated under this Act who violates this Act or a rule or order adopted under 
this Act. 

(b) The penalty for a violation may be in an amount not to exceed $500. 
Each day a violation continues or occurs is a separate violation for purposes 
of imposing a penalty. 

(c) The amount of the penalty shall be based on: 
(1) the seriousness of the violation including the nature. 

circumstances. extent. and gravity of any prohibited acts. and the hazard or 
potential hazard created to the health safety. or economic welfare of 
the public· 

(2) the economic harm to property or the environment caused by 
the violation· 

(3) the history of previous violations: 
( 4) the amount necessary to deter future vjolatjons: 
(5) efforts to correct the violation: and 
(6) any other matter that justice may require. 

(d) An employee of the Department of Agriculture desi2nated by the 
commjssioner to act under this section who determines that a violation has 
occurred may issue to the commissioner of agriculture a report that states the 
facts on which the determination is based and the desi~nated employee's 
recommendation on the imposition of a penalty. includina a recommendation 
on the amount of the penalty. 

(e) Within 14 days after the date the report is issued. the designated 
employee shall give written notice of the report to the person The notjce may 
be given by certified mail. The notice must include a brief summary of the 
alle11ed violation and a statement of the amount of the recommended penalty 
and must inform the person that the person has a right to a hearing on the 
occurrence of the violation. the amount of the penalty. or both the occurrence 
of the violation and the amount of the penalty 

(f) Within 20 days after the date the person receives the notice the 
person in writing may accept the determination and recommended penalty of 
the desi2nated employee or may make a written request for a hearinll on the 
occurrence of the violation the amount of the penalty. or both the occurrence 
of the violation and the amount of the penalty. 

(g) If the person accepts the determination and recommended penalty of 
the designated employee. the commissioner of agriculture by order shall 
approve the determination and impose the recommended penalty. 

(h) If the person requests a hearing or fails to respond timely to the 
notice. the designated employee shall set a hearing and give notice of the 
hearing to the person. The hearing shall be held by an administrative law 
judge of the State Office of Administrative Hearings. The administrative law 
judge shall make findings of fact and conclusions of law and promptly issue 
to the commissioner of agriculture a prnposal for a decision about the 
occurrence of the violation and the amount of a proposed penalty. Based on 
the findine;s of fact conclusions of law. and proposal for a decision. the 
commissioner of agriculture by order may find that a violation has occurred 
and impose a penalty or may find that no violation occurred. 



WEDNESDAY, MAY 28, 1997 3567 

(i) The notice of the commissioner of agriculture's order gJyen to the 
person under Chapter 2001. Goyernment Code. must include a statement of 
the right of the person to iudicial reyiew of the order. 

(j) Within 30 days after the date the commissioner of agriculture 1s order 
becomes final as provided by Section 2001.144. Goyernment Code the 
person shall: 

(1) pay the amount of the penalty: 
(2\ pay the amount of the penalty and file a petition for judicial 

review contestinv the occurrence of the violation. the amount of the Penalty. 
or both the occurrence of the yioJation and the amount of the penalty· or 

(3) without paying the amount of the penalty file a petition for 
judjcial reyiew contestini the occurrence of the violation. the amount of the 
penalty. or both the occurrence of the violation and the amount of the penalty. 

(k) Within the 30-day period. a person who acts under Subsection (j)(3) 
of this section may: 

(1) stay enforcement of the penalty by: 
(A) paying the amount of the penalty to the court for placement 

in an escrow account· or 
<B) giving to the court a supersedeas bond that is approyed by 

the court for the amount of the penalty and that js effective unW all judicial 
review of the board's order is fjna! · or 

(2) request the court to stay enforcement of the penalty by: 
(A) filing with the court a sworn affidavit of the person stating 

that the person is financjally unable to pay the amount of the penalty and is 
financially unable to give the supersedeas bond· and 

(B) giving a copy of the affidavit to the designated employee 
by certified mail. 

(I) A designated employee who recejves a copy of an affidavit 
under Subsection (k)(2) of this section may file with the court. within five 
days after the date the cqpy is received a contest to the affidavit. The court 
shall hold a hearing on the facts alleged in the affidavit as soon as oracticable 
and shall stay the enforcement of the penalty on finding that the alleged facts 
are true. The person who files an affidavit has the burden of proving that the 
person is financially unable to pay the amount of the penalty and to give 
a supersedeas bond. 

(m) If the person does not pay the amount of the penalty and the 
enforcement of the penalty is not stayed. the designated employee may refer 
the matter to the attorney 2eneral for collection of the amount of the penalty. 

(n) Judicial reyiew of the order of the commissjoner of airjculture: 
0) js instituted by filing a petition as provided by Subchapter G 

Chapter 2001. Government Code· and 
(2) is under the substantjal evidence rule. 

(o) If the court sustains the occurrence of the violation. the court may 
uphold or reduce the amount of the penalty and order the person to pay the full 
or reduced amount of the penalty. If the court does not sustain the occurrence 
of the violation. the court shall order that no penalty is owed. 

(p) When the judgment of the court becomes final. the court shall 
proceed under this subsection. If the person paid the amount of the penalty 
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and if that amount is reduced or is not upheld by the court. the court shall 
order that the appropriate amount plus accrued interest be remitted to the 
person. The rate of the interest is the rate charned on loans to depository 
institutions by the New York Federal Reserye Bank. and the interest shall be 
paid for the period beginning on the date the penalty was paid and endini: on 
the date the penalty is remitted. If the person i:ave a supersedeas bond and if 
the amount of the penalty is not upheld by the court. the court shall order the 
release of the bond. If the person i:ave a supersedeas bond and if the amount 
of the penalty is reduced. the court shall order the release of the bond after the 
person pays the amount. 

(q) A penalty collected under this section shall be remitted to the 
comptroller for deposit jn the i:eneral reyenue fund. 

(r) All proceedings under this section are subject to Chapter 2001. 
Goyernment Code. 

Sec. 8. CRIMINAL OFFENSES AND PENALTIES. (a) A person 
commits an offense if the person intentionally or knowingly violates 
Section 3, 3A. 3B. 4, [or] 5. or SA of this Act or any rule of the commissioner 
of agriculture [ comptrolle1] prescribed to enforce or implement those sections 
of this Act. 

(b) A person commits an offense if the person intentionally 
or knowingly: 

(1) refuses to permit a person authorized by Section 2 of this Act to 
test any motor fuel sold or held for sale in this state; 

(2) refuses to permit inspection of any document required to be kept 
or delivered by this Act upon request of a person authorized to inspect such 
documents by Section 5 l!l.M of this Act; or 

(3) mutilates, destroys, secretes, forges, or falsifies any document, 
record, report, or sign required to be delivered, kept, filed, or posted by this 
Act or any rule prescribed by the commissioner of ai:riculture [ comptrollCI] 
for the enforcement of this Act. 

(c) An offense under Subsection (a) of this section is 
a Class C misdemeanor. 

(d) An offense under Subsection (b) of this section is 
a Class B misdemeanor. 

(e) The commissioner of agriculture may request a prosecutin2 attorney 
to prosecute a violation of this Act [A ttset, the eo1npt1olle1 or the 
eon1pt1 olle1 1s ttttthot izcd 1 ep1 csentati v e, ttny ht~ enfo1 ee1nent offiect, 01 the 
atto111cy gcnctal tn&J file a contplaint undct this section]. 

Sec. 9. RULES AND FEES. (a) The commissioner of ai:riculture 
[contphollct] may adopt rules not inconsistent with this Act for the regulation 
of the sale of motor fuels containing ethanol and methanol. 

(b) The comptroller by rule may impose fees for testing, inspection, 
statement or record forms, sale of signs, or the performance of other services 
provided as determined necessary by the commissioner of awriculture in the 
administration of this Act. 

(c) In addition to the fees authorized by Subsection {b) of this section, 
the comptroller by rule may impose a fee to be collected on a periodic basis 
determined by the comptroller from each distributor, supplier, wholesaler, 
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and jobber who deals in a motor fuel, without regard to whether the motor fuel 
is subject to regulation under this Act as determined necessary by the 
commissioner of agriculture. The comptroller by rule shall prescribe the form 
for reporting and remitting the fees imposed by and under this section. 

(d) The fees and penalties imposed by this Act or by a rule of the 
comptroller made pursuant to this Act shall be subject to the provisions of 
Chapter 111 and Sections 153.006, 153.007, and 153.401, Tax Code, except 
to the extent those sections are in conflict with this Act. 

(e) The total amount of the fees collected annually under this Act may 
not exceed the lesser of: 

(1) the costs of administering and enforcing the provisions of this 
Act as determined necessary by the commissioner of agriculture; or 

(2) $500,000. 
(f) The fees collected under this section may be used only~ 

(1) by the comptroller to defray the cost of collecting the fees and 
penalties imposed by this Act but may not exceed $25,000 annually: or 

(2> by the commissjoner of agriculture for the administration and 
enforcement of this Act [by the comph 01!01 and •hall be depooited in the 
Co1npt1olle1's Opetating Fttnd 062]. 

Sec. 10. [Conhoeting fot] ENFORCEMENT. The commissioner of 
agriculture shall enforce this Act and [ eompt1ollet] may not contract for the 
enforcement of this Act (afte1 dtte notice]. 

Sec. 11. DELIVERY OF DOCUMENTS TO FEDERAL GOVERNMENT. 
The commissioner of agriculture may make a copy of a manifest. bill of sale. 
bill of lading, delivery ticket, letter of certification, or other document the 
commissioner may inspect under this Act. The commissioner may deliver 
a copy of a document made as provided by this section to the federal 
goverpment for purposes of prosecuting a person for a violation of federal law 
relating to the sale or transfer of motor fuel. 

Sec. 12. BUSINESS OPPORTUNITY INFORMATION. The Texas 
Department of Commerce shall cooperate with the Department of 
Agriculture to: 

(1) disseminate information regarding business opportunities 
available to a person who performs automotive fuel rating tests; and 

(2) develop markets for providers of automotive fuel rating 
testing services. 

SECTION 10. Effective September 1, 1999, Chapter 1033, Acts of 
the 7lst Legislature, Regular Session, 1989 (Article 8614, Vernon's Texas 
Civil Statutes), is amended by adding Section 13 to read as follows: 

Sec. 13. PRIVATE TESTING REQUIREMENT. (a\ Employees of the 
Department of Agriculture may not perform more than 50 percent of 
automotive fuel rating tests required by law. 

(b) Subsection (a) does not prohibit an employee of the Department of 
Agriculture from performing an automotive fuel rating test. 

(c) This section expires September 1. 2001. 
SECTION 11. Effective September 1, 2001, Chapter 1033, Acts of 

the 7lst Legislature, Regular Session, 1989 (Article 8614, Vernon's Texas 
Civil Statutes), is amended by adding Section 13A to read as follows: 
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Sec. I 3A. PRIVATE TESTING REQUIREMENT. (a) Employees of the 
Department of Agriculture may not perform more than 25 percent of the 
automotive fuel rating tests required by law. 

(bl Subsection (a) does not prohibit an employee of the Department of 
Agriculture from performing an automotive fuel rating test. 

SECTION 12. Section 10.03, Chapter 419, Acts of the 74th Legislature, 
Regular Session, 1995, is amended to read as follows: 

Sec. 10.03. TRANSITION: LICENSING. Subchapter H, Chapter 13, 
Agriculture Code, [as added b) thi3 i'tet,] relating to inspecting or testing 
of a weighing or measuring device, applies to a person on or after 
September 1 1997 [only aftet the Depa1tn1ent 6£ 1\g1ict1ltu1e rcasonabl) 
dcn1onst1ates to the Legislative Bttdget Boa1d that the deparhncnt's licensing 
p1og1a1ns fo1 inspection and testing of liquefied pcholcunt gas 111ctc1s and 
inspection and testing oftanch scales undet Subehaptets F and 6, Chapter 13, 
il\:g1icultu1c Code, respeetivtlj, nill attain the pe1fo11nance goals established 
by the Legislative Badget Boatd]. 

SECTION 13. (a) This Act takes effect September 1, 1997. 
(b) The changes in law made by Section 9 of this Act apply only to 

a delivery, transfer, or sale, as applicable, of motor fuel that occurs on or after 
September 1, 1997. A delivery, transfer, or sale of motor fuel that occurs 
before September 1, 1997, is governed by the law in effect immediately 
before the effective date of this Act, and that law is continued in effect for 
that purpose. 

(c) All rules adopted by the comptroller for the administration 
of Chapter 1033, Acts of the 71st Legislature, Regular 
Session, 1989 (Article 8614, Vernon's Texas Civil Statutes), in effect on 
September 1, 1997, remain in effect until amended or repealed by the 
commissioner of agriculture. 

(d) Before December I, 1997, each entity named in Section 403.321, 
Government Code, as added by this Act, shall appoint a representative to 
serve as a member of the Interagency Task Force on Texas Retail Food 
Store Regulation. 

(e) The Parks and Wildlife Department and the Texas Department of 
Health shall enter into the memorandum of agreement under Section 4 7 .0113, 
Parks and Wildlife Code, as added by this Act, and shall assume their 
responsibilities as provided by this Act and the agreement before 
January 1, 1999. 

(f) The Interagency Task Force on Texas Retail Food Store Regulation 
shall report to the legislature under Section 403.321, Government Code, as 
added by this Act, before January 1, 1999. 

(g) The changes in law made by this Act relating to a penalty that may be 
imposed apply only to a violation that occurs on or after the effective date of 
this Act. A violation occurs on or after the effective date of this Act if each 
element of the violation occurs on or after that date. A violation that occurs 
before the effective date of this Act is covered by the law in effect when the 
violation occurred, and the former law is continued in effect for that purpose. 

SECTION 14. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
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imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Floor Amendment No. 2 

Amend CSSB 1355 as follows: 
(1) Strike SECTIONS 6 and 7 of the bill (committee printing, page 5, 

line 23, through page 6, line 18). 
(2) In SECTION 8 of the bill, proposed Section 47.0113, Parks and 

Wildlife Code (committee printing, page 7, lines 4-10), strike Subsection (d) 
and substitute the following: 

(d) The memorandum of agreement must provide that the Texas 
Department of Health shall collect information to identify each retail food 
store that sells aquatic products as a part of a food retailing business and 
provide that information to the department. 

(3) In SECTION 9 of the bill, proposed Section 7A(k)(l)(B), 
Chapter 1033, Acts of the 71st Legislature, Regular 
Session, 1989 (Article 8614, Vernon's Texas Civil Statutes) (committee 
printing, page 17, line 8), strike 11 board 1s 11 and substitute 11 commissioncr 
of agriculture's". 

(4) In SECTION 9 of the bill, proposed Section 7A(r), Chapter 1033, 
Acts of the 71st Legislature, Regular Session, 1989 (Article 8614, Vernon's 
Texas Civil Statutes) (committee printing, page 19, line 4), between "Code" 
and the period, insert the following: 
" except as provided by Subsections (s) and (tl of thjs section. 

(s) Notwithstanding Section 200!.058(e), Government Code the 
commissioner of agriculture may change a finding of fact or conclusion of law 
made by the administrative law iudge if the commissioner of agriculture: 

(1) determines that the administrative law judge: 
(A) did not properly apply or interpret applicable law 

department rules or policies or prior administrative decisions: or 
(B) jssued a finding of fact that is not supported by 

a preponderance of the evidence: or 
(2) determines that a department policy or a prior administratjve 

decision on which the administrative law iudge relied is incorrect or should 
be chan~ed. 

(t) The commissioner of agriculture shall state in writing the specific 
reason and le~a! basis for a determination under Subsection (s) 11

• 

(5) Renumber sections of the bill. 

Floor Amendment No. 3 

Amend CSSB 1355 by inserting the following appropriately numbered 
SECTIONS and renumbering the remaining SECTIONS of the 
bill accordingly: 

SECTION_. The heading of Chapter 19, Business & Commerce Code, 
is amended to read as follows: 

CHAPTER 19. FARM, INDUSTRIAL, OFF-ROAD 
CONSTRUCTION AND OUTDOOR POWER 

EQUIPMENT DEALER AGREEMENTS 
SECTION_. Section 19.01, Business & Commerce Code, is amended 

by amending Subsections (5) and (8) to read as follows: 
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(5) "Dealer" means a person in the business of the retail sale of 
equipment. [The te1111 docs not include a pct son whose ptincipal business is 
the ~ale of off toad consttuction cquip111cnt.] 

(8) "Equipment" means farm tractors, farm implements, utility 
tractors, industrial tractors, off-road construction equipment. and outdoor 
power equipment and the attachments to or repair parts for those items. 

SECTION __ . Section I 9.43(a), Business & Commerce Code, is 
amended to read as follows: 

(a) If on termination of a dealer agreement the dealer delivers to the 
supplier or a person designated by the supplier the inventory that was 
purchased from the supplier and that is held by the dealer on the date of the 
termination, the supplier shall pay to the dealer: 

(1) the dealer cost of new, unsold, undamaged, and complete farm 
tractors, farm implements, utility tractors, industrial tractors, forklifts, 
material-handling equipment, outdoor power equipment, off-road construction 
equipment and attachments returned by the dealer; 

(2) an amount equal to 85 percent of the current price of new, 
undamaged repair parts returned by the dealer; and 

(3) an amount equal to an additional five percent of the current 
price of new, undamaged repair parts returned by the dealer, unless the 
supplier performs the handling, packing, and loading of the parts, in which 
case no additional amount is required under this subdivision. 

Amendment No. 4 

Amend CSSB 1355 as follows: 
(1) On page 4, line 3, insert the following new section and renumber the 

subsequent sections appropriately: 
SECTION 2. Sec. 438.034, Health and Safety Code, is amended to read 

as follows: 
Sec. 438.034. EMPLOYEE CLEANLINESS. A person handling food or 

unsealed food containers shall: 
(!) maintain personal cleanliness; 
(2) wear clean outer garments; 
(3) keep the person's hands clean; and 
(4) either IAl wash the person's hands and exposed portions of 

their arms with soap and water before starting work. during work as often 
as necessary to avoid cross-contaminating food and to maintain cleanliness. 
after smoking, eating. and each visit to the toilet or CB) avoid bare-hand 
contact with exposed food by use of &loves or utensils and hand wash after 
smoking, eating, and each visit to the toilet. In no case shall a state or 
local authority require foodservice personnel avoid bare-hand contact with 
exposed food. 

Floor Amendment No. 5 

Amend CSSB 1355 in the following respects: 
(1) In line 14, page I, strike the words "a representative" and insert, in 

lieu thereof, the word "representatives". 
(2) Jn Line 15, page 2, change the period to a semicolon. 
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(3) Add the following after Line 15, page 2: 
(15) vendors and suppliers to retail food stores. appointed by the 

comptroller and the commissioner of airiculture. 

Floor Amendment No. 1 on Third Reading 

Amend CSSB 1355 on third reading in SECTION 1, Sec. 403.321(c), 
as amended by Floor Amendment No. 4, on second reading, by inserting 
the following after "of 11 and before the colon: "a representative of". 

Floor Amendment No. 2 on Third Reading 

Amend CSSB 1355 on third reading as follows: 
(1) On page 14, line 7, strike "dealer or a" and substitute "[a deale1 01]. 
(2) On page 14, line 11, after the period, insert "A dealer who 

knowingly violates a provision of Section 3. 3A 3B 4 5 or SA of this 
Act forfeits to the state a civil penalty of not less than $25 or more 
than $500, ". 

The amendments were read. 

Senator Brown moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 1355 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Brown, Chair; 
Ellis, Lindsay, Haywood, and Wentworth. 

CONFERENCE COMMITTEE ON HOUSE BILL 3019 

Senator Brown called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 3019 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 3019 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators Brown, 
Chair; Bivins, Lindsay, Fraser, and Nixon. 

SENATE BILL 1102 WITH HOUSE AMENDMENTS 

Senator Armbrister again called SB 1102 from the President's table for 
consideration of the House amendments to the bill. 

Question-Shall the Senate concur in the House amendments 
to SB 1102? 



3574 SENATE JOURNAL- REGULAR SESSION 

The Presiding Officer again laid the bill and the House amendments 
before the Senate. 

Amendment 

Amend SB 1102 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to systems and programs administered by the Employees Retirement 
System of Texas. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 805.002(g), Government Code, is amended to read 

as follows: 
(g) To be eligible to make a transfer pursuant to Subsection (d), a person 

must be the same beneficiary under both retirement systems, except that if the 
only service credited in the system from which seryice is being transferred is 
reinstated service and no benefjciary designation was made at or after the time 
of reinstatement the beneficiary in the receiying system may make 
the election. 

SECTION 2. Sections 811.001(8) and (9), Government Code, are 
amended to read as follows: 

(8) "Custodial officer" means a member of the retirement system 
who is employed by the institutional division or the state jail division of the 
Texas Department of Criminal Justice and certified by the department as 
having a normal job assignment that requires frequent or infrequent regularly 
planned contact with, and in close proximity to, inmates of the institutional 
division or inmates or defendants confined in the state jail division without 
the protection of bars, doors, security screens, or similar devices and includes 
assignments normally involving supervision or the potential for supervision 
of inmates in inmate housing areas, educational or recreational facilities, 
industrial shops, kitchens, laundries, medical areas, agricultural shops or 
fields, or in other areas on or away from property of the institutional division 
or the state jail division. The term includes a member who transfers from the 
Texas Department of Criminal Justice to the mana&ed health care unit of The 
University of Texas Medical Branch or the Texas Tech University Health 
Sciences Center pursuant to Section 9.01. Chapter 238. Acts of the 73rd 
Le&islature. Regular Session. 1993. elects at the time of transfer to retain 
membership in the retirement system. and is certified by the managed health 
care unit or the health sciences center as having a normal job assignment 
described by this subdivision. 

(9) "Law enforcement officer" means a member of the retirement 
system who has been commissioned as a law enforcement officer by the 
Department of Public Safety, the Texas Alcoholic Beverage Commission, (the 
State Put chasing nnd General Set vices Co1n1nission, Capitol 1\1 ea Seett:tit) 
Force;] the State Board of Pharmacy, or the Parks and Wildlife Department 
and who is recognized as a commissioned law enforcement officer by the 
Commission on Law Enforcement Officer Standards and Education. 

SECTION 3. Section 813.104, Government Code, is amended to read 
as follows: 
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Sec. 813.104. ALTERNATIVE PAYMENTS TO ESTABLISH OR 
REESTABLISH SERVICE CREDIT. (a) The board of trustees may adopt 
rules to provide procedures for making installment payments to establish or 
reestablish credit in the retirement system as alternatiyes to lump-sum 
payments otherwise authorized or required by this subtitle. The methods may 
include payment by payroll deduction. (1\ t1'ltn1bc1 who is othe1 wise eligible 
n1ay establi:IJlt 01 1ecstablish sci vice ct editable itt the tclitement systcrn by 
tusking pay n1cnts as pto v idcd bJ this section in lieu of lun1p sunt pay 111c11ts 
other n isc autho1 izcd 01 tequircd bJ this subtitle.] 

(b) [A ptt)iitcnt authoriicd by this section consists of the C<'Htttibution 
1equitcd to establish 01 1ccstablish at least one ycttr of sc1vicc c1cdit, 
including anJ tequhed inte1est and 1nembc1ship fees, except that a petson's 
last in a set ics of pay men ts undct this section n1ay be fut a pct iod of 1 cn1aining 
set vice that is less than one y cat. 

[(c) The 1ctitc1ncnt systc1n shall g1ttnt the applicttblc arnount of sci 1iicc 
et edit ttftc1 caei1 ptt) ntent is 1nade unde1 t11is section. 

[fd1] Except as provided by Subsection lcl [Sttbseetion Ee)], payments 
may not be made under a rule adopted under this section: 

(1) to establish or reestablish service credit of a person who has 
retired or died; or 

(2) to establish current service under Section 813.201. 
(c) Under a rule adopted under this section. the [(e) The] designated 

beneficiary of a deceased member or, if none exists, the personal 
representative of the decedent's estate may establish or reestablish service for 
which the member was eligible at the time of death if the establishment of the 
service would result in the payment of a death benefit annuity or an increase 
in the amount of a death benefit annuity. 

(Q) [ ffl] The payment for the establishment or reestablishment of service 
under Subsection Cc) (Subsection (c)] must be made in a lump sum and 
completed before the first payment of a death benefit annuity, but not later 
than the 60th day after the date the retirement system receives notice of 
the death. 

[(g) The 1cthcn1ent systcrn 111ay adopt tulcs to adniinistc1 this section.] 
SECTION 4. Section 813.106, Government Code, is amended to read 

as follows: 
Sec. 813.106. SERVICE NOT PREVIOUSLY ESTABLISHED. The 

state shall make contributions for service not previously established that is 
established under Section 813.104 [01 813.105] in the amount provided by 
Section 813 202(c) [813.202Ee)] for membership service or the amount 
provided by Section 813.302(d) for military service, as applicable. The state 
contributions will be made at the time the service credit is granted. 

SECTION 5. Section 813.202, Government Code, is amended to read 
as follows: 

Sec. 813.202. MEMBERSHIP SERVICE NOT PREVIOUSLY 
ESTABLISHED. (a) Except as provided by Section 813.402 [111td 
Sttb•eetion Eb)]. any member may establish service credit in the retirement 
system for membership service not previously established. 
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(b) A [Piterubcrsltip set vice not prcviousl) credited because of a naiting 
period required hefere Septernbcr 1, 1958, n1ay be established only by 
a eontaibuting 111c1nbct. 

[tc) Except as p1ovidcd by Snbscction (d), a] member may establish 
credit under this section by depositing with the retirement system in a lump 
sum a contribution computed as provided by Section 813.404 or 813.505, plus 
all membership fees due, plus interest computed on the basis of the state fiscal 
year at an annual rate of 10 percent from the date the service was performed 
to the date of deposit. 

[td) ;\ n1c111be1 clainling credit fot service not previousl' creditable 
bceattse of a nailing petiod 1eqttired before Septe1nbc1 1, 1958, is excrnpt 
£10111 the payrncnt of interest on the required conttibution if the 1ncn1ber 
establishes the credit before lite fitst annivc1sa1y of the pc1so1t's beeorning 
a 1nc111bc1 of the 1ctircu1ent S)stcm.] 

(cl [ftj) The state shall contribute for service established under this 
section an amount in the same ratio to the member's contribution for the 
service as the state's contribution bears to the contribution for current service 
required of a member of the employee class at the time the service is 
established under this section. The state's contribution must be paid from the 
fund or account from which the member receives compensation at the time the 
service is established or. if the member does not hold a position at the time the 
service is established. from the fund or account from which the member 
received compensation when (he member most recently held a position. 

SECTION 6. Section 813.30l{b), Government Code, is amended to read 
as follows: 

{b) A member may [n<>t) establish one month of service credit for each 
month or fraction of a mon(h of duty. but not more than 60 months of service 
credit in the retirement system for military service. 

SECTION 7. Section 813.402, Government Code, is amended to read 
as follows: 

Sec. 813.402. CREDIT FOR YEAR IN WHICH ELIGIBLE FOR 
OFFICE. (a) A (coutribttting] member may establish service credit in the 
elected class for any calendar year during any part of which: 

(1) the member held an office included in that class; or 
(2) the member was eligible to take the oath for an office included in 

that class. 
(b) A [cont1ibuting] member may establish credit under this section by 

depositing with the retirement system in a lump sum a contribution computed 
as provided by Section 813.404, plus all membership fees due, plus interest 
computed at an annual rate of 10 percent from the fiscal year in which the 
service was performed to the date of deposit. 

SECTION 8. Section 813.504, Government Code, is amended to read 
as follows: 

Sec. 813.504. ELIGIBILITY FOR SERVICE CREDIT PREVIOUSLY 
CANCELED. W A member of the employee class may reestablish service 
credit previously canceled in the retirement system if at least six months have 
elapsed since the end of the month in which the cancellation became effective 
[the n1e111bc1, nftet cnneclJntiou of the credit, holds n: position for six n1onths 
that is included in the ernplosee class]. 
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(b) A former member of the employee class who does not receive 
a disability retirement annuity from the retirement system but who presents 
evidence satisfactory to the retirement system that the person is disabled and 
cannot resume state employment may reestablish service credit previously 
canceled in the retjrement system for the purpose of retiring with a service 
retirement annuity. 

SECTION 9. Sections 813.506(a) and (c), Government Code, are 
amended to read as follows: 

(a) The Texas Department of Criminal Justice the managed health care 
unit of The University of Texas Medical Branch. and the Texas Tech Health 
Sciences Center by rule shall adopt standards for determining eligibility for 
service credit as a custodial officer, based on the need to encourage early 
retirement of persons whose duties are hazardous and require them to have 
routine contact with inmates of or defendants confined in the state jail 
division of the Texas Department of Criminal Justice on a regular basis. 

(c) The Texas Department of Criminal Justice. the managed health care 
unit of The Unjyersity of Texas Medical Branch. or the Texas Tech Health 
Sciences Center as applicable. shall determine a person's eligibility to 
receive credit as a custodial officer. A determination of the department or 
l!lli! may not be appealed by an employee but is subject to change by the 
retirement system. 

SECTION 10. Section 813.509(a), Government Code, is amended to read 
as follows: 

(a) A member who holds a position included in the employee class of 
membership during the month that includes the effective date of the member's 
retirement and who retires based on service or a disability is entitled to 
service credit in the retirement system for the member 1s sick leave that has 
accumulated and is unused on the last day of employment. Sick leave is 
creditable in the retirement system at the rate of one month of service credit 
for each 20 days, or 160 hours, of accumulated sick leave and one month for 
each fraction of days or hours remainint: after diyision of the total hours of 
accumulated sick leave by 160. [An ine1c1ncnt C'>f less than 20 d&}S is 
not {tcditabJc.] 

SECTION 11. Section 814.00S(a), Government Code, is amended to read 
as follows: 

(a) A person may, on a form prescribed by and filed with the retirement 
system, waive all or a portion of any benefits from the retirement system to 
which the person is entitled. The retirement system also shall give effect as 
a waiver to a full or partial disclaimer executed in accordance with 
Section 37A. Texas Probate Code unless the benefit to be disclaimed is 
a lifetime annuity. A person may revoke a waiver of benefits in the same 
manner as the original waiver was made, unless the original waiver by its 
terms was made irrevocable. 

SECTION 12. Section 814.104, Government Code, is amended to read 
as follows: 

Sec. 814.104. ELIGIBILITY OF MEMBER FOR SERVICE 
RETIREMENT. (a) Except as provided by Section 814.102 or by rule adopted 
under Section 813.304(d) or 803.202(2), a member who has service credit in 
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the retirement system is eligible to retire and receive a service retirement 
annuity[, if the 1ne1nbe1 ): 

(1) if the member is at least 60 years old and has 5 years of service 
credit in the employee class; QI 

(2) if the sum of the member's age and amount of service credit in the 
employee class inc!udin~ months of age and credit equals the number 80 [?! 
al least 55 JC&rs old and has 25 ;cat:~ of set vice c1edit in the 1cthcn1ent 
sy stc111, 01 

((3) is at least 50 ;eats old and has 30 yeazs of set•ice credit in the 
1 cth e111cnt s; stca1]. 

(b) A member who is at least 55 years old and who has at least 10 years 
of service credit as a commissioned peace officer engaged in criminal law 
enforcement activities of the Department of Public Safety, the Texas 
Alcoholic Beverage Commission, [the State Pu1ehasing and Gene1al Set vices 
Cornanission Capitol 1\1ea Security Fotcc,] the State Board of Pharmacy, or 
the Parks and Wildlife Department, as an employee of the Railroad 
Commission of Texas who is licensed by the Commission on Law 
Enforcement Officer Standards and Education and has served at least five 
years as an investigator for the oil field theft detection division, or as 
a custodial officer, is eligible to retire and receive a service 
retirement annuity. 

SECTION 13. Subchapter B, Chapter 814, Government Code, is 
amended by adding Section 814.1041 to read as follows: 

Sec. 814.1041. TEMPORARY SERVICE RETIREMENT OPTION FOR 
MEMBERS AFFECTED BY PRIVATIZATION OR OTHER REDUCTION 
IN WORKFORCE. (a) This section applies only to members of the employee 
class whose positions with the Texas Workforce Commission. the Texas 
Department of Human Servjces. or the Texas Department of Mental Health 
and Mental Retardation are eliminated as a result of contracts with priyate 
service providers or other reductions in services provided by those aiencies 
and who separate from state service at that time. 

(bl A member described by Subsection (a) is eli~ible to retire and 
receive a service retirement annuity if the member's age and service credit. 
each increased by three years would meet age and service requirements for 
service retirement under Section 814.104(a) at the time the member seoarates 
from state service as described by Subsection Ca). The annuity of a person 
who retires under this subsection is computed on the person's accrued service 
credjt increased by three years. 

(c) A member described by Subsection (a) becomes eli&ible to retire and 
receive a service retirement annuity on the date on which the member would 
have met the age and service requirements for service retirement under 
Section 814.104(a) had the member remained employed by the state if, on the 
date of separation from state service. the member's age and service credit. 
each increased by five years. would meet age and service requirements for 
service retirement under Section 814.104(a). The annuity of a person who 
retires under tbjs subsection is computed on the person's accrued 
service credit. 

(d) If a member described by Subsection le\ is reemployed by the state 
before retirement the time between the member's separation from state 
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service and reemployment may be used only to compute eligibility for service 
retirement and mav not be used to compute the amount of any service 
retirement annuity. 

(e) A member who applies to retire under this section and the state 
agency from which the member separated from seryice shall provide 
documentation required by the retirement system to establish eligibility to 
retire under this section. 

CO This section applies only to positions eliminated by privatization or 
other reductions in workforce before September 1 1999 

SECTION 14. Section 814.105(a), Government Code, is amended to read 
as follows: 

(a) Except as otherwise provided by this section, the standard service 
retirement annuity for service credited in the employee class of membership 
is an amount computed as the member's average monthly compensation for 
service in that class for the 36 highest months of compensation multiplied 
by 2.25 [il] percent for each year of service credit in that class. 

SECTION 15. Section 814.1081(a), Government Code, is amended to 
read as follows: 

(a) A person who retired and selected an optional service retirement 
annuity approved by the board of trustees or an optional service retirement 
annuity described by Section 814.108(c)(l) or (c)(2)[, ond "ho designotcd 
a person as bcncfieiat) oho was not at the time of designation and is not 
ctntently the 1etiree's spouse 01 child] may change the optional annuity 
selection to the selection of a standard service retirement annuity by filing 
with the retirement system a request to change the annuity se!ection.J.f....!!!J; 
retiree designated a person as beneficiary who: 

(1) wcis not at the time of designation and is not currently the retiree's 
spouse or child: or 

(2) has executed since the designation a transfer and release. 
approved by a court of competent jurisdiction pursuant to a djyorce decree. of 
the beneficiary's interest jn the annuity and is not currently the retiree's 
spouse or child. 

SECTION 16. Section 815.003(d), Government Code, is amended to 
read as follows: 

(d) The board shall hold elections for the members and retirees to 
nominate and elect a trustee before AugustJ.l [t] of each odd-numbered year. 
The board shall make ballots available to members of the retirement system 
and retirees and all votes must be cast on those ballots. 

SECTION 17. Subchaptcr B, Chapter 815, Government Code, is 
amended by adding Section 815.106 to read as follows: 

Sec. 815.106. INFORMATION TO LEGISLATURE. (a) The retirement 
system may not use any money under its control to influence the outcome of 
an election or to support the passai:e or defeat of legislation. 

(bl This section does not prohibit the board of trustees. as fiduciaries of 
the trust fund and as trustees of other programs administered by the board. or 
the officers or employees of the retirement system as designees of the board. 
from making recommendations to the legislature concerning the actuarial 
soundness of a retirement system administered by the board. the fiscal or IeaaI 
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implications of proposed legislation or statutory changes designed to more 
efficiently administer and effectuate the purposes of a retirement system or 
other program administered by the board. In addition the board or an officer 
or employee of the retirement system may provide to a member of the 
legislature or a legislative committee at the request of the member or 
committee. any factual information that is not made confidential by law. 

SECTION 18. Section 815 .303(b ), Government Code, is amended to 
read as follows: 

(b) To be eligible to lend securities under this section, a bank or 
brokerage firm must: 

(1) be experienced in the operation of a fully secured securities 
loan program; 

(2) maintain adequate capital in the prudent judgment of the 
retirement system to assure the safety of the securities; 

(3) execute an indemnification agreement satisfactory in form and 
content to the retirement system fully indemnifying the retirement system 
against loss resulting from borrower default in its operation of a securities 
loan program for the system's securities; and 

(4) require any securities broker or dealer to whom it lends securities 
belonging to the retirement system to deliver to and maintain with the 
custodian collateral in the form of cash or United States government 
securities in an amount equal to not less than 100 percent of the market value, 
from time to time, of the loaned securities. 

SECTION 19. Section 815.307, Government Code, is amended to read 
as follows: 

Sec. 815.307. DUTY OF CARE. The assets of the retirement system 
shall be invested and reinvested without distinction as to their source in 
accordance with Section 67. Article XVI. Texas Constitution. Investment 
decjsions are subject to the standard provided in the Texas Trust Code by 
Section 113.056(a). Property Code. [In 1nttking inYestrncnts fut the 
1etite1nent systcnt, the hoatd of ttustcc3 01 the cxce1:1tivc dhceto1 shall 
excr eise the j udgntcnt and ca1 c, undct the chcu111sta11ccs pre~ ailittg at the time 
of the investinent, that pe1sons of 01d:ina1y ptudenee, d:isetetion, and 
intelligence exeteise in the 1uanage1nent of thei& o"'n affahs, not in 
speculation but nhen ntaking a petmanent disposition of their fttnds, 
considering the probable inconte front the disposition and the probable saftt) 
of th cit capital.] 

SECTION 20. Section 815.403(a), Government Code, is amended to 
read as follows: 

(a) During each fiscal year, the state shall contribute to the 
retirement system: 

(1) an amount equal to 7.4 percent of the total compensation of all 
members of the retirement system for that year; 

(2) money to pay lump-sum death benefits for retirees under 
Section 814.501; 

(3) an amount for the law enforcement and custodial officer 
supplemental retirement fund equal to 2.13 percent of the aggregate state 
compensation of all custodial and law enforcement officers for that year; 
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(4) money necessary for the administration of the law enforcement 
and custodial officer supplemental retirement fund; and 

(5) money for service credit not previously established, as provided 
by Section 813.202(c) [813.202(c)) or 813.302(d). 

SECTION 21. Subchapter F, Chapter 815, Government Code, is 
amended by adding Section 815.5072 to read as follows: 

Sec. 815.5072 EXCESS BENEFIT ARRANGEMENT. (a) A separate, 
nonQualified. unfunded excess benefit arrangement is created outside the 
trust fund of the retirement system. This excess benefit arrangement shall be 
administered as a governmental excess benefit arrangement under 
Section 415(m) of the Internal Revenue Code of 1986 (26 U.S.C. 
Section 41 S(mll. The purpose of the excess benefit arran~ement is to pay to 
apnuitants of the retirement system henefjts otherwise payable by the 
retirement system that exceed the limitations on benefits imposed by 
Section 415(b)O)CA) of the Internal Revenue Code of 1986 (26 U.S.C. 
Section 415(b)(l)(A\). 

(b) The board of trustees is responsible for the administration of this 
arran~ement. Except as otherwise provjded by this section the board has the 
same rights. duties and responsjbiJities concerning the excess benefit 
arranacment as it has to the trust fund. 

(c) Benefits under this section are exempt from execution to the same 
extent as provided by Section 811.005. except that the benefits are completely 
unassignable. Contributions to this arrangement are not held in trust and may 
not be comminGled with other funds of the retirement system. 

(d) An annuitant is entitled to a monthly benefit under this section in an 
amount eQual to the amount by which the benefit otherwise payable by the 
retirement system has been reduced by the limitation on benefits imposed by 
Section 415(b)(l)(A) of the Internal Revenue Code of 1986 (26 !!.S.C. 
Section 415(b)(l)(A)). The benefit payable by this arrangement is payable at 
the times and in the form that the benefit payable under the trust fund is paid. 

(e) The benefit payable under this section shall he paid from state 
contributions that otherwise would be made to the trust fund under 
Section 815.403. In lieu of deposit in the state accumulation account. an 
amount determined by the retirement system to be necessary to pay benefits 
under this section shall be paid monthly to the credit of a dedicated account in 
the general revenue fund maintained only for the excess benefit arrangement. 
The account may include amounts needed to pay reasonable and necessary 
expenses of administering this arrangement. The monthly amount to be paid 
to the credit of the account shall be transferred to the account at least 15 days 
before the date of a monthly disbursement under this section. 

(D The board of trustees may adopt rules governing the excess benefit 
arrangement that are necessary for the efficient administration of the 
arraniement in compliance with Section 415fm) of the Ip tern al Revenue Code 
of 1986 (26 U.S.C. Section 415(m)). 

SECTION 22. Section 815.510(a), Government Code, is amended to read 
as follows: 

(a) The Employees Retirement System of Texas shall submit a report not 
later than the 25th day of the month following the end of each fiscal year to the 
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governor, the lieutenant governor, the speaker of the house of representatives, 
the executive director of the State Pension Review Board, the appropriate 
oversight committees of the house and senate, and the Legislative Budget 
Board. The report shall include the following: 

(1) the current end-of-fiscal-year market value of the trust fund; 
(2) [the cu11cnt book value of the t111st fund, 
[f.l}] the asset allocations of the trust fund expressed in percentages 

of stocks, fixed income, cash, or other financial investments; and 
ill [f4}] the investment performance cf the trust fund utilizing 

accepted industry measurement standards. 
SECTION 23. Subchapter F, Chapter 815, Government Code, is 

amended by adding Section 815.512 to read as follows: 
Sec 815.512. PROTECTION FROM DOUBLE OR MULTIPLE 

LIABILITY. The executive director may cause a suit concernin~ a claim to be 
filed on behalf of the retirement system in a district court in Travis County to 
protect the system from double or multiple liability if the executive director 
determines that a clajm may expose the retirement system to such liability. 

SECTION 24. (a) Annuities that are described by Section 814.107, 
814.207, 814.305, or 814.601(a), Government Code, and are based on service 
retirements, disability retirements, or deaths that occurred or occur after 
August 31, 1996, but before September 1, 1997, are increased by 12.S percent. 

(b) The increase in annuities under Subsection (a) of this section is 
payable beginning with the first monthly payments of the annuities that 
become due after the effective date of this Act. 

(c) Except as provided by Subsection (d) of this section, the board of 
trustees of the retirement system shall pay the increased annuities provided by 
this section from the retirement annuity reserve account of the retirement 
system and may transfer to that account from the state accumulation account 
of the retirement system any portion of the amount that exceeds the amount in 
the retirement annuity reserve account available to finance the increases in 
benefits, and that is actuarially determined to be necessary to finance the 
increases, for the duration of the annuities to which the increases apply. 

(d) The increase in benefits payable to a law enforcement or custodial 
officer who retired before the age of SO or for service established under 
Section 813.509, Government Code, is payable from the law enforcement and 
custodial officer supplemental retirement fund. 

(e) The increase provided by Subsection (a) of this section shall be 
computed on the service percentage value described by Section 814.lOS(a), 
Government Code. 

SECTION 25. The board of trustees of the Employees Retirement 
System of Texas shall authorize a supplemental payment under 
Section 814.603(d), Government Code, to be made in the fiscal year 
beginning September 1, 1997, if the conditions required by that subsection 
are met. 

SECTION 26. Section 833.103(d), Government Code, is amended to 
read as follows: 

(d) A member may [mn) establish one month of service credit for each 
month or fraction of a month of duty, but not more than 48 months of service 
credit in the retirement system for military service. 
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SECTION 27. Section 833.105, Government Code, is amended to read 
as follows: 

Sec. 833.105. ALTERNATIVE PAYMENTS TO ESTABLISH OR 
REESTABLISH SERVICE CREDIT. (a) The board of trustees may adopt 
rules to provide procedures for making installment payments to establish or 
reestablish credit in the retirement system as alternatives to lump-sum 
payments otherwise authorized or required by this subtitle The methods may 
include payment by payroll deduction. [A rncmbct \\110 is otltct nise cHgibJc 
may establish 01 tecstablish set vice czeditablc in the 1eti1cment S)Stern by 
1naking payrnents A3 ptovided bJ this section in lieu of lun1p stun pajrncnts 
otltct n isc aathot izcd 01 1eqni1cd by tltis subtitle.] 

(b) Except as provided by Subsection (cl. payments [A payment 
attthorizcd by this section co11sists of the couttibtttion tcquited to establish or 
1ecstablish at least one yest of scr~icc ezedit, inclttding any zequited inte1est 
and 111e1nbe1ship fees, except that a pct sou's last in a scties of pa1111ents under 
this section 111ay be for a period of 1cn1nining sea' ice that is less than one y ca1. 

[(e) The 1ctite111cnt systcn1 shall giant the applicable n:tnoaut of sci Yice 
credit afte1 each pay 1ncat is 1nadc tntdct this section. 

[(d) Po)1ne11I•] may not be made under a rule adopted under this section: 
(1) to establish or reestablish service credit of a person who bas 

retired or died; or 
(2) to establish current service under Section 833.101. 

(c) Under a rule adopted under this section the desj~nated beneficiary of 
a deceased member or if none exists. the personal representative of the 
decedent's estate may establish or reestablish service for which the member 
was eli~jble at the time of death if the establishment or reestablishment of the 
service would result in the payment of a death benefit annuity. 

(d) The payment for the establishment or reestablishment of service 
under Subsection (c) must be made in a lump sum and completed before the 
first payment of a death benefit annuity. but not later than the 60th day after 
the date the retirement system receives notice of the death. 

[(c) The 1ctitcn1cnt system tnay adopt talcs to ad1niuistc1 this section.] 
SECTION 28. Subchapter A, Chapter 834, Government Code, is 

amended by adding Section 834.005 to read as follows: 
Sec. 834.005. DISCLAIMER OF BENEFITS. The retirement system 

shall give effect to a full or partial disclaimer of benefits executed in 
accordance with Section 37A. Texas Probate Code. unless the benefit to be 
disclaimed is a lifetime annuity. 

SECTION 29. Section 834.lOl(a), Government Code, is amended to read 
as follows: 

(a) A member is eligible to retire and receive a base service retirement 
annuity if the member: 

(1) is at least 65 years old, currently holds a judicial office, and bas 
at least I 0 years of service credited in the retirement system[, the 1nost 
recently pc1fo1n1ed of >\ihich IJ\ias fo1 a eontinaoas petiod of at least one year]; 

(2) is at least 65 years old and has at least 12 years of service[; 
continuous 01 othet n ise,] credited in the retirement system, regardless of 
whether the member currently bolds a judicial office; or 
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(3) has at least 20 years of service credited in the retirement system, 
(the most 1ecently pe1fo11ned of nhich was for a continuous pctiod of at 
leo•t 18 y eou,] regardless of whether the member currently holds 
a judicial office. 

SECTION 30. Section 834.302, Government Code, is amended to read 
as follows: 

Sec. 834.302. SELECTION OF DEATH BENEFIT PLAN BY SURVIVOR 
OF MEMBER. (a) If a member eligible to select a death benefit plan under 
Section 834.301(a) dies without having made a selection, or jf a selection 
cannot be made effectjye. the member's designated beneficiary [sur;;iving 
opo=] may select a plan in the same manner as if the member had made the 
selection. If there is no desicnated beneficjary [su1viving spottse], the 
personal representative of the decedent's estate may make the selection. 

(b) If a person dies who meets the description in Section 814.302(b), the 
person's designated benefjciary (sut viving spouse] or the guardian of 
surviving minor children may select a death benefit plan under 
that subsection. 

SECTION 31. Section 838.103(d), Government Code, is amended to 
read as follows: 

(d) A member may [mit] establish one month of service credit for each 
month or fraction of a month of duty but not more than 48 months of service 
credit in the retirement system for military service. 

SECTION 32. Section 838.105, Government Code, is amended to read 
as follows: 

Sec. 838.105. ALTERNATIVE PAYMENTS TO ESTABLISH OR 
REESTABLISH SERVICE CREDIT. (a) The board of trustees may adopt 
rules to provide procedures for makin~ installment payments to establish or 
reestablish credit in the retirement system as alternatives to lump-sum 
payments otherwise authorized or required by this subtitle. The methods may 
include payment by payroll deduction. [1\ 111ca1bc1 who is other nise eligible 
m&:j establish or cee3tablish ser1ice creditable in the 1etiren1e11t syste111 b) 
1naking p&)!Dents as pto~ided b) this section in lieu of lu1np stt111 pay1ncnts 
othc1ni5e atttho1ized 01 ieqttited by this 5ttbtitle.] 

(b) Except as provided by Subsection (c). payments [A payment 
ntttlto1i2ed by this section consists of the conttibtttiou 1eq11ited to establish 01 
ree5tablish at lea5t one yeat of 5et •ice credit, iaelttding any required inte1est 
afl:d 1nen1't>crshiri fees, except that a pet son's last in a 3e1ies of pay1nents ttndet 
this section tnay be fot a petiod of 1en1aining set vice that is less than one J ea1. 

[(c) The 1etitc1nent systetn shall gt ant the applicable a1no11nt of sci vice 
ct edit aftct each pa; ntcnt is ntadc 11ndc1 this section. 

[(d) Poymcnts] may not be made under a rule adopted under this section: 
(1) to establish or reestablish service credit of a person who has 

retired or died; or 
(2) to establish current service under Section 838.101. 

(cl Under a rule adqpted under this section. the desj~nated beneficiary of 
a deceased member or. if none exists. the personal representative of the 
decedent's estate may establish or reestablish service for which the member 
was eliiible at the time of death if the establjshment or reestablishment of the 
service would result in the payment of a death benefit annuity 
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(d) The payment for the establishment or reestablishment of service 
under Subsection (c) must be made in a lump sum and completed before the 
first payment of a death benefit annuity but not later than the 60th day after 
the date the retirement system receives notice of the death. 

[Ee) The 1cti1c1nent s1stcn1 ina1 adopt talcs to adn1iuislc1 this section.] 
SECTION 33. Subchapter A, Chapter 839, Government Code, is 

amended by adding Section 839.004 to read as follows: 
Sec. 839.QQ4. DISCLAIMER OF BENEFITS. The retirement system 

shall give effect to a full or partial disclaimer of benefits executed in 
accordance with Section 37A. Texas Probate Code. unless the benefit to be 
disclaimed is a lifetime annuity. 

SECTION 34. Section 839.lOl(a), Government Code, is amended to read 
as follows: 

(a) A member is eligible to retire and receive a service retirement annuity 
if the member: 

(1) is at least 65 years old, currently holds a judicial office, and has 
at least 10 years of service credited in the retirement system[, the most 
recently pc1fo11ned of which was for A eontinttous period of at least one )tar]; 

(2) is at least 65 years old and has at least 12 years of service[; 
eontinaous 01 othet wise,] credited in the retirement system, regardless of 
whether the member currently holds a judicial office; or 

(3) has at least 20 years of service credited in the retirement system, 
[the 1no3t tcccntl) pc1foancd of hhieb nas for a continuous pctiod of at least 
19 ye01s,] regardless of whether the member currently holds a judicial office. 

SECTION 35. Section 839.302, Government Code, is amended to read 
as follows: 

Sec. 839.302. SELECTION OF DEATH BENEFIT PLAN BY SURVIVOR 
OF MEMBER. If a member eligible to select a death benefit plan under 
Section 839.301 dies without having made a selection or if a plan selected 
cannot be made effective, the member's desii!nated beneficiary [sttro i ling 
spo=] may select a plan in the same manner as if the member had made the 
selection. If there is no designated beneficiary [sot• i u ing spouse], the 
personal representative of the decedent's estate may make the selection. 

SECTION 36. Section 840.3012(b), Government Code, is amended to 
read as follows: 

(b) To be eligible to lend securities under this section, a bank or 
brokerage firm must: 

(1) be experienced in the operation of a fully secured securities 
loan program; 

(2) maintain adequate capital in the prudent judgment of the 
retirement system to assure the safety of the securities; 

(3) execute an indemnification agreement satisfactory in form and 
content to the retirement system fully indemnifying the retirement system 
against loss resulting from borrower default in its operation of a securities 
loan program for the system's securities; and 

(4) require any securities broker or dealer to whom it lends securities 
belonging to the retirement system to deliver to and maintain with the 
custodian collateral in the form of cash or United States government 
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securities in an amount equal to not less than JOO percent of the market value, 
from time to time, of the loaned securities. 

SECTION 37. Section 840.303, Government Code, is amended to read as 
follows: 

Sec. 840.303. DUTY OF CARE. The assets of the retirement system 
shall be invested and reinvested without distinction as to their source in 
accordance with Section 67 Article XVI Texas Constitution. Investment 
decisions are subject to the standard provided in the Texas Trust Code by 
Section 113.056(a) Property Code. [In rnaking in v cstnrcnts fat the 
1etiten1ent S}Sten1, the board of trustees shall exe1eise the judgtncut and care, 
undcz the eitcu1nstanccs ptt\iailing at the tintc of the invcsttncnt, that pct sons 
of 01 dinar y p1 udcncc, dis er ction, and intelligence cxct cisc in the 111tn1agca1ent 
of thcit u;;n affairs, not in speculation: but nhen cnaking a pcttnan:cnt 
disposition of theit funds, conside1ii1g the p1obable incon1c fto111 the 
disposition and the ptobablc safety of thcit capital.] 

SECTION 38. Section 609.009, Government Code, is amended to read 
as follows: 

Sec. 609.009. TRUST FOR [OWNERSIIIP UNDER] 457 PLAN. An 
employee's deferred amounts and investment income under a 457 plan and the 
qualified investment products in which the amounts are invested are l!.e.l4in 
trust for the exclusive benefit of participants and their beneficiaries in 
accordance with Section 457 of the Internal Revenue Code of 1986126 U.S.C. 
Section 457). For purposes of this section custodial accounts and contracts 
described by Section 457 are treated as trusts. A trust does not have to be 
established before January 1. 1999. for a 457 plan in existence on 
Auiust 20. 1996 [the p1opc1 ty of the e1nplo) ing political stthdi ¥is ion 01 state 
agency, &3 a:ppt opcittte, until the defe11 ed nn1onnts ll:nd in 4 eshncnt inco111c r11 e 
distributed to the cntploycc]. 

SECTION 39. Sections 609.502(a) and (b), Government Code, are 
amended to read as follows: 

(a) The board of trustees of the Employees Retirement System of Texas 
is the trustee and the plan administrator of a 401(k) plan known as TexaSaver 
established under this subchapter. 

(b) The board of trustees is the trustee and the plan administrator of 
a 457 plan established under this subchapter. 

SECTION 40. Section 609.509(b), Government Code, is amended to 
read as follows: 

(b) In a contract under Subsection (a), the board of trustees may provide 
for the board to audit periodically the person with whom the contract is made. 
The audit may cover: 

(1) the proper handling and accounting of state or trust funds; and 
(2) other matters related to the proper performance of the contract. 

SECTION 41. Section 609.5!2(b), Government Code, is amended to 
read as follows: 

(b) The deferred compensation trust fund is in the state treasury. The 
fund is for the benefit of the deferred compensation plan described by 
Section 609.502(b\ [689.582(a)]. 
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SECTION 42. Sections 3(a)(2), (8), and (9), Texas Employees Uniform 
Group Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance 
Code), are amended to read as follows: 

(2) "Annuitant" shall mean an officer or employee who has at least 
three years of service as an eligible employee with a department whose 
employees are authorized to participate in the Texas employees uniform 
group insurance benefits program and who retires under: 

(A) the jurisdiction of the Employees Retirement System of 
Texas and either receives an annuity or is eligible to receive an annuity, 
pursuant to Subtitle B, D, or E of Title 8, Government Code, or Chapter 803, 
Government Code, that is based on at least 10 years of service credit or 
eligibility under Section 814.002 or 814.102, Government Code; 

(B) the jurisdiction of the Teacher Retirement System of Texas 
and either receives an annuity or is eligible to receive an annuity, pursuant to 
Subtitle C, Title 8, Government Code, or Chapter 803, Government Code, that 
is based on at least 10 years of service credit, whose last state employment 
prior to retirement, including employment by a public community/junior 
college, was as an employee of a department whose employees are authorized 
to participate in the Texas employees uniform group insurance program; 

(C) the optional retirement program established by 
Chapter 830, Government Code, and either receives an annuity or is eligible 
to receive an annuity under that program, if the [pct son's· last state 
cntploy 111cnt bcfo1 c 1 eti1 c1ncnt, including etnploJ 111ent bj a pttblic 
co1111nn:nity/junio1 college, nas as an en1ploycc of a dcpa1t111cnt nhose 
cn1ploy ccs tu c au that ized to pat tieipatc in the Texas e1nploy ees t:1ni:forn1 
g1011p instt1anee p1og1a111 and i:f the) person either: 

(i) would have been eligible to retire and receive 
a service retirement annuity from the Teacher Retirement System of Texas or 
the Employees Retirement System of Texas based on at least 10 years of 
service credit had the person not elected to participate in the optional 
retirement program; or 

(ii) is disabled as determined by the Employees 
Retirement System of Texas; or 

(D) any other federal or state statutory retirement program to 
which an institution of higher education has made employer contributions, if 
the employee has met service requirements, age requirements, and other 
applicable requirements comparable to the requirements for retirement under 
the Teacher Retirement System of Texas, based on at least 10 years of 
service credit. 

(8) "Dependent" shall mean the spouse of an employee or retired 
employee and" 

(A) an unmarried child under 25 years of age, including[~] 
an adopted child and [tfl}] a stepchild, foster child, or other child who is in 
a regular parent-child relationshipl 

Qll [and (C)] any such child, regardless of age, who lives with 
or whose care is provided by an employee or annuitant on a regular basis if 
such child is mentally retarded or physically incapacitated to such an extent as 
to be dependent upon the employee or retired employee for care or support, as 
the trustee shall determine; and 
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(C) any such child who is unmarried. re~ardless of age. for 
purposes of health benefits coverage under thjs Act. on expiration of the 
child's continuation coyera~e under the Consolidated Omnibus Budget 
Reconciliation Act of 1985. 

(9) "Qualified carrier" shall mean: 
(A) any insurance company authorized to do business in this 

state by the Texas Department [Stote Boa1d] of Insurance to provide any of 
the types of insurance coverages, benefits, or services provided for in this Act 
under any of the insurance laws of the State of Texas, which has a surplus 
of $1 million, a successful operating history, and which has had successful 
experience in providing and servicing any of the types of group coverage 
provided for in this Act as determined by the Texas Department [State Bodld] 
of Insurance; 

(B) any corporation operating under Chapter 20 9Lll!A of the 
Insurance Code which provides any of the types of coverage, benefits, or 
services provided for in this Act, a successful operating history, and which 
has had successful experience in providing and servicing any of the types of 
group coverage provided for in this Act as determined by the TuXfili 
Department [Stote Boo1d] of Insurance; or 

(C) any combination or carriers as herein defined, upon such 
terms and conditions as may be prescribed by the trustee, providing, however, 
that for purposes of this Act carriers combining for the purpose of bidding 
and/or underwriting this program shall not be considered in violation of 
Sections 15.01 through 15.34, Chapter 15, Title 2, Competition and Trade 
Practices, Texas Business & Commerce Code. 

SECTION 43. (a) Section 4B(e), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), as 
added by Chapter 242, Acts of the 72nd Legislature, Regular Session, 1991, is 
amended to read as follows: 

(e) The trustee may delegate [the dt1tics of the executive di1eeto1 tuadet 
this section to aaothe1 employee of the EntployeeJ Rcthe1neat Systcnt of 
'fexas and may delegate] its duties to hear appeals to the executive director. 

(b) Section 4B(e), Texas Employees Uniform Group Insurance Benefits 
Act (Article 3.50-2, Vernon's Texas Insurance Code), as added by 
Chapter 391, Acts of the 72nd Legislature, Regular Session, 1991, is 
redesignated as Section 4B(f) to read as follows: 

ill [ttj] The executive director may delegate the duties of the executive 
director under this section to another person who is employed by the 
Employees Retirement System of Texas. 

SECTION 44. Section 4C(a), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(a) The trustee may develop a system for an employee[, seltool dishiet 
c111ploycc,] or annuitant to electronically authorize: 

(1) enrollment in a coverage or benefit program; 
(2) contributions to a coverage or benefit program; and 
(3) deductions or reductions to the compensation or annuity of the 

emp1oyee[, school dishict cn1ployee,] or annuitant for participation in 
a coverage or benefit program. 
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SECTION 45. Sections 5(b), (h), (i), and (j ), Texas Employees Uniform 
Group Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance 
Code), are amended to read as follows: 

(b) In the event the trustee shall select l! [...-the] carrier [<me] whose bid 
was not the lowest of all bids submitted, such selection shall be submitted 
together with justifications and reasons therefor to the commissioner of 
insurance [State Board of Instt1anec]. Such deviating selection shall not be 
deemed final and binding unless and until the commissioner of insurance 
[a n1ajo1ity of the State Boa1d of Insuunee] has certified [m] approval in 
writing to the trustee, or upon the expiration of 30 days after receipt thereof 
by the commissioner [State Bodld of Insu1 anee] such deviating selection shall 
be deemed approved. 

(h) In the event the trustee determines that benefits shall be provided 
from the Employees Life, Accident, and Health Insurance and Benefits Fund, 
the trustee may contract with one or more (a] qualified and experienced 
administering~ [firm] on a competitive bid basis to administer the ll.l.ilfil 
of covera2e [elaitns a1ising f10111 the eovc1ages] provided in Section S of 
the Act. 

(i) The trustee shall select one or more (the desi1ed] administering~ 
(firm] to provide services which shall be in the·best interests of the employees 
covered by the Act. The trustee is not required to select the lowest bid but 
shall take into consideration such other factors as ability to service large 
group programs, past experience, and other relevant criteria. Should the 
trustee select a firm whose bid was not the lowest or one whose bid differs 
from that specified, the reasons for such action shall be fully justified and 
explained in the minutes of the next meeting of the trustee. 

(j) The trustee may not contract for or provide a plan of (gt"Ottp] 
coverage (01 oith a health 111aintcnancc organization or p1ovidc covetAge 
directly £10111 the fttnd) that: 

(1) excludes or limits coverage or services for acquired immune 
deficiency syndrome, as defined by the Centers for Disease Control of the 
United States Public Health Service, or human immunodeficiency virus 
infection; or 

(2) provides coverage for serious mental illness that is less extensive 
than the coverage provided for any [other] physical illness. 

SECTION 46. Section 5A(a), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(a) The trustee may define the basic coverage in which every full-time 
employee and every annuitant participates unless participation is specifically 
waived. The trustee may define different basic coverage plans for active 
full-time employees and for annuitants. Basic coverage must include basic 
health coverage. Basic health coverage may be offered through any health 
benefits plan. [Basic:. co~c1agc shall jncJttde, but not be lhnited to, benefits 
and health catc set vice tcquired b,y state and fcdctal lan.] 

SECTION 47. Section 9, Texas Employees Uniform Group Insurance 
Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is amended to 
read as follows: 
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Sec. 9. ANNUAL ACCOUNTING; SPECIAL CONTINGENCY 
RESERVE. (a) A carrier (Crniets] providing any policy purchased under this 
Act shall provide an accounting to the trustee not later than 90 days after the 
end of each policy year. The accounting shall set forth, in a form approved by 
the trustee: 

(1) the amounts of premiums actually accrued under the policy from 
its date of issue to the end of the policy year; 

(2) the total of all mortality and other claims, charges, losses, costs, 
and expenses incurred for that period; and 

(3) the amounts ofthecarrjer's [insu1c1s'] allowance for a reasonable 
profit and contingencies for that period. 

(b) An excess of the total of Subdivision (a)(l) of this section over the 
sum of Subdivisions (a)(2) and (a)(3) of this section shall be held by the 
carrier issuing a participatin& (the] policy as a special contingency reserve to 
be used by the carrier only for charges, claims, costs, and expenses under the 
policy. The reserve shall bear interest at a rate determined in advance of each 
policy year by the carrier and approved by the trustee as being consistent with 
the rates generally used by the carrier for similar funds held under other group 
insurance policies. When the trustee determines that the special contingency 
reserve has attained an amount estimated by it to make satisfactory provision 
for adverse fluctuations in future charges, claims, costs, or expenses under the 
policy, any further excess shall be deposited in the State Treasury to the credit 
of the Employees Life, Accident, and Health Insurance and Benefits Fund. 
When a policy is discontinued, any balance remaining in the special 
contingency reserve after all charges have been made shall be deposited in the 
State Treasury to the credit of the fund. The carrier may make the deposit in 
equal monthly installments over a period of not more than two years. 

SECTION 48. Section lO(b), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(b) Policies [Exentption ftotn 'Faxes on P1c111iurns. P1cntiu111s or 
contributions on J'Olieies], insurance contracts, certificates of coverage. 
evidence of coveraae. and agreements with health maintenance organizations 
and plan admjnjstrators or any other coyerages established under this Act, [OT 
other coverages] shall not be subject to any state tax. revuJatory fee. or 
surcharge. includinv premjum or maintenance taxes or fees. 

SECTION 49. Section 11, Texas Employees Uniform Group Insurance 
Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is amended by 
adding Subsections (d) and (e) to read as follows: 

(d) In addition to the authority granted under Article 3.50-6. Insurance 
Code, the trustee may adopt rules to proyjde for payment of accelerated life 
insurance benefits to a terminally ill. terminally injured or permanently 
disabled participant in amounts that benefit the participants without 
increasin& the cost of providing the benefits. The amount of any payment of 
an accelerated benefit under rules adopted under thjs subsection must be 
deducted from the amount that would otherwise be payable as a death benefit. 

(e)(l) In addilion to retiree basic term life insurance coverage. 
a participant in the optional group term life insurance program may maintain 
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optional term life insurance covera2e after retirement. The trustee may adopt 
rules for the implementation and administration of this subsection. 

(2) A participant may maintain after retirement the amount of 
optional term life jnsurance coverage on the participant's life on the date of 
retirement not to exceed two times the participant's annual salary on the last 
September 1 before retirement and subject to benefit reduction factors based 
on age as determined by the trustee. The trustee shall determine the rate for 
retiree optional term ljfe insurance coyerage The rate must be comparable to 
the rate for optional term life insurance coverage for an active employee of 
the same a2e. Alternatively. a retiree may choose another minimum optional 
term life insurance coverage amount not subject to benefit reduction factors 
based on age. with a coyera2e amount and premium rate determined by 
the trustee. 

(3) A retjree participating in optional term life insurance coverage is 
not elit;ible for premium-waived extended insurance benefits or accelerated 
life insurance benefits if the total disability or terminal condition, 
respectively, begins after the date of retirement. Accidental death and 
dismemberment insurance coverage ceases on the date of retirement. 
rci:ardless of aie. 

(4) A participant who retired on or after December 31. 1995, but 
before September 1. 1997, and who elected at the time of retirement to 
continue the maximum optional term life insurance amount ayailable to 
a retiree at the time. may reinstate. prospectively. the level of optional &Joup 
term life insurance in force on the participant's life immediately before the 
participant's retirement not_ to exceed the maximum coverage set for retirees 
in Subdivision (2) of this subsection. This subdivision expires 
December 31 1997. 

SECTION 50. Section 12, Texas Employees Uniform Group Insurance 
Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is amended by 
adding Subsection (e) to read as follows: 

(e) The trustee shall 2ive effect to a full or partial disclaimer of benefits 
executed in accordance with Section 37A, Texas Probate Code. 

SECTION 51. Sections 13(b) and (c), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), are 
amended to read as follows: 

(b) Unless participation is waived specifically or unless an employee or 
employee-annuitant is expelled from the program under Section 13A of this 
Act, every full-time employee except one who is described by 
Section 3Ca)(5)(A)(x) of this Act shall be covered automatically by the basic 
plan for active full-time employees and every employee-annuitant shall be 
covered by the basic plan for retired employee-annuitants. Coverage shall 
begin on the date he becomes eligible, and each policy of insurance purchased 
by the trustee shall provide for such automatic coverage. 

(c) Unless expelled from the program under Section 13A of this Act, 
each part-time employee and each employee of an institution of higher 
education who is described by Section 3Ca)(5)(A)(x) [3(a)(S)(A)(• iii)] of this 
Act is eligible for participation in the group programs provided under this Act 
upon execution of appropriate application for coverage [paytoll deduction 
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atttho1 ization fot the t equit cd payment of pt en1itt1ns]. An institution of higher 
education shall, at the time of employment, notify each employee of the 
institution who is described by Section3(a)l5)(A)(x) (3(a)(S)(A)(oiii)] of this 
Act of the employee's eligibility to participate in the group programs provided 
under this Act. 

SECTION 52. Section 13A(f), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance Code), is 
amended to read as follows: 

(f) An employee, annuitant, or dependent expelled from the Texas 
employees uniform group insurance program may not participate in ~ 
[a health 111aintenancc 01ganiza:tion 01 be iasu1cd undc1 any insttranec 01 
benefit•] plan of covera~e offered by the program for a period determined by 
the trustee of not more than five years from the date the expulsion from the 
program takes effect. 

SECTION 53. Sections 15(b), (c), and (d), Texas Employees Uniform 
Group Insurance Benefits Act (Article 3.50-2, Vernon's Texas Insurance 
Code), are amended to read as follows: 

(b) The state shall contribute to the cost of each employee's individual 
and dependent group coveraies the amounts appropriated for the coverages in 
the General Appropriations Act. The governing board of each state 
department and institution of higher education participating in the program 
established under this Act shall pay the trustee a Hke amount for each 
employee's individual or dependent group coverages for their employees who 
are. and retirees who were. compensated from funds not appropriated in the 
General Appropriations Act. The departments and institutions shall include 
the required contributjoos from funds not appropriated in the General 
Appropriations Act in their annual operating budgets. Each state d~partment 
and institution of hiiher education participatine- jn the proiram shall assure 
current participant covera~es based on the records of the trustee. make timely 
payments of amounts due the trustee from all fund sources under the control 
of the department or institution. and reconcile trustee and aiency records of 
coyeraies and payments monthly. There [F1on1 and aftet the effective date of 
this Act, thc1e] is hereby allocated [and appropt iated] to the trustee, in 
accordance with the provisions of this Act, from the several funds from which 
[mite] employees receive their respective salaries, a sum equal to the total of 
all employer contributions computed in accordance with the provisions of this 
Act and the rules and regulations of the trustee promulgated pursuant thereto. 

(c) All money hereby allocated [and opprop1iatcd] by the state, includin2 
institutions of hi2her education. to the trustee under this Act shall be paid to 
the trustee in monthly installments based on the annual estimate by the trustee 
of the contributions to be received for all [!!t1ttc] employees during said year; 
provided, however, that in the event said estimate of the contributions of the 
(mite] employees shall vary from the actual amount of the employer 
contributions during the year, such adjustments shall be made at the close of 
each fiscal year as may be required. Each of said monthly installments shall 
be paid into the appropriate fund created by this Act in the amount certified by 
the trustee. 
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(d) The trustee shall certify to the governing boards of those state 
departments and institutions of hi~her education participating in the program 
established under this Act who provide contributions for their employees' 
individual and dependent coyerages [emplo)ccs] from operating budgets 
provided from sources other than the General Appropriations Act the 
proportionate amounts required [needed] to pay their respective contributions. 
Such certifications shall be made at least 30 days prior to the meeting at which 
the governing board adopts its operating budget. 

SECTION S4. Sections 18(a) and (b), Texas Employees Uniform Group 
Insurance Benefits Act (Article 3.S0-2, Vernon's Texas Insurance Code), are 
amended to read as follows: 

(a) The group benefits advisory committee is composed of2Q [rr] voting 
members as provided by this section. The office of the attorney general, [tlte 
office of the state hca5tttet,] the office of the comptroller, the Railroad 
Commission of Texas, the General Land Office, and the Department of 
Agriculture are entitled to be represented by one member each on the 
committee, who may be appointed by the governing body of the state agency 
or elected by and from the employees of the agency, as determined by rule by 
the governing body of the agency. One employee shall be elected from each 
of the remaining eight largest state agencies that are governed by appointed 
officers by and from the employees of those agencies. One nonvoting member 
shall be the executive director of the Employees Retirement System of Texas. 
One member shall be an expert in employee benefit issues from the private 
sector, appointed by the governor. One member shall be an expert in 
employee benefits issues from the private sector, appointed by the lieutenant 
governor. One member shall be a retired state employee appointed by the 
trustee. One member shall be a state employee of a state agency other than 
one of the eight largest state agencies, appointed by the trustee. Not more 
than one employee from a particular state agency may serve on the committee. 
Each of the seven largest institutions of higher education, as determined by 
the number of employees on the payroll of an institution, shall elect one 
member of the committee from among persons who have each been nominated 
by a petition signed by at least 300 employees. Two members shall be 
employees of institutions of higher education, other than the seven largest 
institutions of higher education, who are appointed by the Texas Higher 
Education Coordinating Board, but not more than one employee shall be from 
any one institution. The members shall elect a presiding officer from their 
membership to serve a one-year term. 

(b) All members of the committee shall be appointed or elected for 
three-year terms. During a term of appointment or election, state employee 
vacancies shall be filled by an employee of the same agency from which the 
vacancy occurred[,bcing] appointed by the ~oyernin~ body of the agency or 
institution [hu•tees] for the balance of the vacated term. A vacancy in 
a position held by a member of the private sector shall be filled by the officer 
who originally made the appointment to that position. 

SECTION SS. Section 19, Texas Employees Uniform Group Insurance 
Benefits Act (Article 3.S0-2, Vernon's Texas Insurance Code), is amended by 
amending Subsection (a) and adding Subsection (d) to read as follows: 
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(a) Any employee or annuitant shall be entitled to secure for his 
dependents any uniform group coverages provided for employees under this 
Act, as shall be determined by the trustee. except that a foster child is eligible 
for health insurance coyera2e only if the child is not covered by another 
2oyernmental health program. If an employee or annuitant resides outside of 
a health maintenance organization service area, the uniform group coverages 
must be made available to a dependent without evidence of insurability if the 
employee or annuitant applies for the coverage for the dependent during the 
annual enrollment period. Payments required of the employee in excess of 
employer contributions shall be deducted from the monthly pay of the 
employee or from his retirement benefits, or the employee's salary shall be 
reduced in the appropriate amount, in such manner and form as the trustee 
shall determine. 

(d) A dependent child who is unmarried and whose coverage under this 
Act ceases when the child reaches the a2e of 25 may on expiration of 
continuation coveraae under the Consolidated Omnibus Budaet Reconciliatjon 
Act of 1985, reinstate health benefits coverage under thjs Act if the child, or 
the child's partjcipatin2 parent, pays the full cost of the health benefits 
covera2e. A state contribution is not payable for coverage described by this 
subsection. Coyera11e under this subsection ceases at the end of the month in 
which the child marrjes, 

SECTION 56. Section 659.102, Government Code, is amended to read 
as follows: 

Sec. 659.102. DEDUCTION FOR SUPPLEMENTAL OPTIONAL 
BENEFITS PROGRAM. (a) An employee of a state agency may authorize in 
writing a deduction each pay period from the employee's salary or wage 
payment for coverage of the employee under an eligible supplemental 
optional benefits program. 

(b) The Employees Retirement System of Texas shall designate 
supplemental optional benefits programs that are eligible under this section 
and that promote the interests of the state and state agency employees. In 
addition jnstitutions of higher education as defined by Section 61.003, 
Education Code. or jnstitutjons as defined by Section 3(al(7). Texas State 
College and University Employees Uniform Insurance Benefits Act 
(Article 3.50-3 Vernon's Texas Insurance Code) may approve 
employee-funded dental plans as an optional benefits pro2ram for their 
employees under this section. 

(c) The supplemental optional benefits program may include permanent 
life insurance, catastrophic illness insurance, disability insurance, or prepaid 
legal services. 

SECTION 57. (a) Sections 803.403, 813.105, 833.106, 838.103(i), 
and 838.106, Government Code, are repealed. 

(b) Section 5(e), Texas Employees Uniform Group Insurance Benefits 
Act (Article 3.50-2, Vernon's Texas Insurance Code), is repealed. 

SECTION 58. (a) The change in law made by this Act in 
Sections 811.001(9) and 814.104(b), Government Code, is intended to reflect 
the current law providing for the commissioning and administration of the 
Capitol area security force by the Department of Public Safety. Service credit 
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previously accrued by a member of the Capitol area security force as 
a commissioned law enforcement officer of the General Services 
Commission, or a predecessor agency, remains credited as service by a law 
enforcement officer unless canceled as otherwise provided by Subtitle B, 
Title 8, Government Code. 

(b) An employee of the Texas Education Agency whose membership was 
transferred from the Teacher Retirement System of Texas to the Employees 
Retirement System of Texas under Section 43, Chapter 812, Acts of the 73rd 
Legislature, Regular Session, 1993, who was a retiree of the Employees 
Retirement System of Texas at the time of the transfer, and who continued to 
make contributions to the Teacher Retirement System of Texas after the 
transfer may remain as a member of the Teacher Retirement System of Texas 
exempt from the transfer that occurred in 1993. 

SECTION 59. This Act takes effect September 1, 1997. 
SECTION 60. The importance of this legislation and the crowded 

condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Floor Amendment No. 1 

Amend CSSB 1102 as follows: 
Delete SECTION 56 and renumber the remaining sections accordingly. 

The amendments were again read. 

On motion of Senator Armbrister, the Senate concurred in the House 
amendments to SB 1102 by a viva voce vote. 

SENATE BILL 1752 WITH HOUSE AMENDMENTS 

Senator Armbrister called SB 1752 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment No. 1 

Amend SB 1752 as follows: 
(1) On page 4, line 12, between 11 agency" and 11 ~ 11 , insert 11 subject to 

this chapter". 
(2) On page 21, line 3, between 11 experience 11 and "~11 , insert 11 or 

demonstrated capability". 
(3) On page 26, line 10, between 11 experience 11 and "~", insert 0 or 

demonstrated capability". 
(4) On page 27, line 23, strike "Section 2155.074(b)" and substitute 

"Sections 2155 074 and 2155.075". 
(5) On page 30, line 8, between "experience 11 and 11 ~", insert "or 

demonstrated capability 11
• 
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Floor Amendment No. 2 

Amend Committee Amendment No. 1 to SB 1752 as follows: 
On page 35, strike lines 3-4 (house committee report printing) and 

substitute the following: 
(1) On page 4, line 12, between "W 11 and "Each", insert "For 

a purchase of ~oods and services under this chapter. 11
• 

Floor Amendment No. 3 

Amend SB 1752 by adding the appropriately numbered section to the bill 
and renumbering existing sections of the bill accordingly: 

SECTION _. Section 1.034, Public Utility Regulatory Act of 1995 
(Article 1446c-O, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

W All orders of the commission shall be in writing and shall contain 
detailed findings of facts upon which they are passed. 

(hl The commission shall retain a copy of the transcript and the exhibits 
in any matter in which the commission issues an order. All files pertaining to 
matters which were at any time pending before the commission and to records, 
reports, and inspections required by Subtitle E of this title, Title II of this Act, 
and Title III of this Act shall be public records, subject to the terms of 
Chapter 552, Government Code. 

(c) The fees char~ed by the commission for electronic access to 
information that is stored in the system established by the commission 
using funds from the Texas Public Finance Authority and approved by the 
Department of Information Resources shall be established by the 
commission in consultation with the General Services Commission. and 
shall be in an amount reasonable and necessary to retire the debt to the 
Texas Public Finance Authority associated with establishing the electronic 
access system. 

Floor Amendment No. 4 

Amend SB 1752 by adding the following appropriately numbered 
SECTION to the bill and renumbering existing SECTIONS of the bill 
appropriately: 

SECTION_ . Section 447.008, Government Code, is amended by 
amending Subsections (b) and (d) and adding Subsections (f), (g), and (h) to 
read as follows: 

(b) Using available state, federal, or oil overcharge funds, the energy 
management center may assist state agencies and institutions of higher 
education in analyzing and negotiating rates for electricity and natural gas 
supplies from locally certificated electric suppliers, natural gas suppliers, or 
state-owned energy resources, including transportation charges for natural 
gas. The provisions of this section shall not be construed to empower the 
energy management center to negotiate rates for natural ~as supplies on 
behalf of state agencies or institutions but rather to provide technical 
assistance as needed. 

( d) Any state agency or institution of higher education with expertise in 
rate analysis, negotiation, or any other matter related to the procurement of 
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electricity and natural gas supplies from locally certificated electric 
suppliers, natural gas suppliers, or state-owned energy resources may assist 
the energy management center whenever practicable. The attorney general on 
reQuest shall assist the energy management center and other state agencies 
and institutions of higher education to negotiate rates for electricity and other 
terms of electric utility seryice. 

(Q The energy management center on request may negotiate rates for 
electricity and other terms of electric utility service for a state agency or 
institution of higher education. The energy management center may also 
negotiate the rates and the other terms of seryice for a group of agencies and 
institutions together in a sinfile contract. 

(g) The energy management center shall analyze the rates for electricity 
charged to and the amount of electricity used by state agencies and 
jnstilutjons of higher education to determine ways the state could obtain 
lower rates and use less electricity. State agencies, including the Public 
Utility Commission of Texas. and institutions of higher education shall assist 
the energy management center to obtain the information the center requires to 
perform its analysis 

(hl The enemy management center and the attorney general shall 
cooperate jn monitoring efforts to deregulate the electric utility industry 
and in reporting on the ways in which deregulation would affect state 
government as a purchaser of electricity. The enerey manaeernent center. 
represented by the attorney general. may intervene in proceedines before 
the Public Utility Cornrnjssjon of Texas that are related to deregulating all 
or part of the electric utility industry to represent the interests of state 
government as a purchaser of electricity in those proceedings. 

Floor Amendment No. 5 

Amend SB 1752 by adding a new Section, appropriately numbered, to 
read as follows and by renumbering subsequent Sections accordingly: 

SECTION __ . Section 411.013(a), Government Code, is repealed. 

Floor Amendment No. 6 

Amend SB 1752 by adding the following sections, appropriately 
numbered, and renumbering existing sections appropriately: 

SECTION __ . Subchapter A, Chapter 2157, Government Code, is 
amended by adding Section 2157.005 to read as follows: 

Sec. 2157.005. TECHNOLOGY ACCESS CLAUSE. (a) The commission 
and the Department of Information Resources. in consultation with other state 
agencies and after public comment. shall develop a technology access clause 
to be included in all contracts entered into by the state or state agencies. 

(b) The clause shall clearly state as a condition for the expenditure of 
state funds in the purchase of an automated information system that 
the technology: 

(1) will provide equivalent access for effective use by both visual 
and nonyisual means: 

(2) wm present information. including prompts used for interactive 
communications in formats intended for both visual and nonvisual use: and 
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(3) can be integrated into networks for ohtainine. retrievin~. and 
djsseminatin2 information used by individuals who are not blind or 
visually impaired. 

(c) This sectjon applies to all contracts made by state agencies that 
involve the purchase of an automated information system. without regard to: 

(1) the source of funds used to make the purchase: 
(2) whether the purchase is made under delegated purchasin~ 

authority: or 
(3) whether the purchase is made under the authority of this subtitle 

or other law. 
SECTION __ . The General Services Commission shall develop 

a technology access clause as required by Section 2157.005, Government 
Code, as added by this Act, not later than January 1, 1998. 

Floor Amendment No. 1 on Third Reading 

Amend SB 1752 on third reading by adding SECTION 27 to the bill and 
renumbering subsequent SECTIONS of the bill accordingly: 

"SECTION 27. Nothing in this Act shall increase or decrease the 
authority of the Public Utility Commission of Texas." 

The amendments were read. 

On motion of Senator Armbrister, the Senate concurred in the House 
amendments to SB 1752 by a viva voce vote. 

SENATORS ANNOUNCED ABSENT-EXCUSED 

On motion of Senator Patterson, Senators Ogden and Wentworth were 
announced "Absent-excused" on account of important business. 

GUESTS PRESENTED 

Senator Brown was recognized and introduced to the Senate 
delegations from the cities of Athens, Denton, Eldorado, Irving, Lake 
Jackson, Mesquite, Pineland, San Antonio, and Wimberley, winners of the 
Governor's Community Achievement Award. 

The Senate welcomed its guests. 

(Senator Carona in Chair) 

SENATE BILL 160 WITH HOUSE AMENDMENT 

Senator Brown called SB 160 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Floor Amendment No. 1 on Third Reading 

Amend SB 160 on third reading as follows: 
(1) In the recital to SECTION 1 (house committee printing, page 1, 

line 4), between "by" and "adding", insert "amending Subsection (c) and by". 
(2) In SECTION 1, in Section 37 .09, Penal Code (house committee 

printing, page 1, lines 6-10), strike proposed Subsection (d) and substitute 
the following: 
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(c) An offense under Subsection (a) or Subsection (d)Cll [this section] 
is a felony of the third degree. An offense under Subsection (d)(2) is 
a Class A misdemeanor. 

Id) A person commits an offense if the person: 
(!) knowin~ that an offense has been committed alters. destroys. or 

conceals any record. document or thinw with intent to impair its verity. 
leiibility. or ayailability as evidence in any subsequent investigation of or 
officjal proceeding related to the offense· or 

(2) observes human remains under circumstances in which 
a reasonable person would believe that an offense had been committed. 
knows or reasonably should know that a law enforcement agency is not 
aware of the existence of or location of the remains. and fails to report 
the existence of and location of the remains to a law enforcement aiency. 

The amendment was read. 

On motion of Senator Brown, the Senate concurred in the House 
amendment to SB 160 by a viva voce vote. 

PERMISSION TO MEET GRANTED 

On motion of Senator Armbrister and by unanimous consent, the 
conference committees on HB 4 and HJR 4 were granted permission to 
meet while the Senate was in session. 

SENATE RULE 11.11 SUSPENDED 
(Posting Rule) 

On motion of Senator Armbrister and by unanimous consent, 
Senate Rule 11.11 was suspended in order that the conference committees 
on HB 4 and HJR 4 might meet today. 

HOUSE CONCURRENT RESOLUTION 301 

The Presiding Officer laid before the Senate the following resolution: 

HCR 301, Instructing the enrolling clerk of the house of 
representatives to correct HB 1917. 

WEST 

The resolution was read. 

On motion of Senator West and by unanimous consent, the resolution 
was considered immediately and was adopted by a viva voce vote. 

(Senator Brown in Chair) 

SENATE BILL 1063 WITH HOUSE AMENDMENT 

Senator Carona called SB 1063 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Amendment 

Amend SB 1063 by substituting in lieu thereof the following: 
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A BILL TO BE ENTITLED 
AN ACT 

relating to the creation of municipal courts of record in Richardson. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Chapter 30, Government Code, is amended by adding 

Subchapter KK to read as follows: 
SUBCHAPTER KK. RICHARDSON 

Sec. 30.01401. APPLICATION. This subchapter applies to the City 
of Richardson. 

Sec. 30.01402. CREATION. (al The governinll body of the city may by 
ordinance create a municipal court of record if it determines that the 
formation of the court is necessary to provide a more efficjent disposition of 
cases arisini in the city. The covernjni body may by ordinance determjne the 
number of municipal courts of record that are required to dispose of the cases 
and may establish as many as are needed. The ordinance establishing the 
courts must !live each court a numerical desillnation. beginning with 
11 Municipal Court No. 1. 11 

(bl On creation of the initial municipal court of record the iovernini 
body of the city shall adopt an ordinance that provides for the appointment of 
a municipal judge by the governing body of the city. 

(c) A municipal court of record may not exist concurrently with 
municipal courts that are not courts of record in the cjty. 

(d) A municipal court of record bas no terms and may sit at any tjme for 
the transaction of business of the court. 

Sec. 30.01403. JURISDICTION. (a) A municipal court of record 
created under this subchapter has jurisdiction within the territorial limits of 
the city in all criminal cases arisinll under the ordinances of the city. 

(b) The court has concurrent jurisdiction with a justice of the peace in 
any precinct in which the city is located in criminal cases within the justice 
court jurisdiction that: 

(1) arise within the territorial limits of the city: and 
(2) are punishable by fine only. 

(c) The court has jurisdiction oyer cases arisini outside the territorial 
limits of the city under ordinances authorized by Section 215.072 217.042. 
341 .903 or 401.002 Local Government Code 

Sec. 30 01404. WRIT POWER The judge of a municipal court of record 
created under this subchapter may fjrant writs of mandamus injunction. 
attachment. and other writs necessary to the enforcement of the iurisdjctjon of 
the court and may issue writs of habeas corpus in cases in which the offense 
charged is within the jurisdiction of the court. 

Sec. 30.01405. APPLICATION OF OTHER LAWS. The lleneral law 
refjardini munjcipal courts of record. the fjeneral law refjardinfj justjce courts 
on matters not covered by the law regarding municipal courts. and any charter 
provision or ordinance of the city relating to the municipal court apply to 
a municipal court of record unless the law charter provision. or ordinance is 
in conflict or inconsistent with this subchapter. 

Sec. 30 01406. JUDGE. (a) A municipal court of record is presjded over 
by a municipal judlle. The municipal jud11e must be a licensed attorney in 
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good standing in this state. The judge must be a citizen of the United States 
and a resident of this state. 

(b) If more than one munjcipal court of record is created jud~es of each 
municipal court of record may at any time exchange benches and sit and act 
for each other in any pending case matter. or proceeding. 

(c) A municipal iudge is entitled to receive a salary and other benefits set 
by the governing body of the city. The judge's salary may not be diminished 
during the term of office. The salary may not be based directly or indirectly 
on fines, fees. or other costs that the municipal judge is required by law to 
collect during a term of office. 

Sec. 30.01407. VACANCIES: TEMPORARY REPLACEMENT: 
REMOYAL. (a) If a vacanc;y occ;urs in the office of municipal judge. the 
governing body of the city shall appoint a qualified person to fill the offic;e for 
the remainder of the unexpired term. 

(b) The goyerning body of the city may appoint persons as relief 
municipal iudges. who shall be known as assjstant municipal iudges. An 
assistant judge must meet the qualifications prescribed for the municipal 
judge. The governing body shall set the compensation of the assistant judges. 
The municipal judge may assign an assistant judge to act for a municipal 
judge who is temporarily unable to act for any reason. An assistant judge has 
all the powers and duties of the office while acting for the municipal judge. 

(c) A municipal judge or assistant municipal judge may be removed from 
office in the manner prescribed for removal of a county court at law judge. 

Sec. 30.01408. CLERK: OTHER PERSONNEL. (al The city manager 
shall appoint a clerk of the municipal court of record who shall be known as 
the municipal court clerk. 

(bl The clerk or the clerk's deputies shall ke~p the records of the 
municipal courts of record. issue process. and ~enerally perform the duties for 
the court that a clerk of the county court exercisin~ criminal iurisdiction is 
required by law to perform for that court. The clerk shall perform the duties 
in accordance with statutes the city charter. and city ordinances. 

Cc) The clerk. the city manager, or the person designated as court 
administrator by the city manager may hire, direc;t and remove the personnel 
authorized in the city's annual budget for the clerk's office. 

Sec. 30.01409. COURT REPORTER. (a) The dty shall provide a court 
reporter for the purpose of preserving a record in cases trjed before the 
municipal court of rec;ord. The clerk of the court shall appoint the court 
reporter. who must meet the qualifjcations provided by law for official 
court reporters. 

(b) The clerk may provide that instead of providing a court reporter at 
trial proceedinss in a municipal court of record may be recorded by a good 
quality electronic recording device. If the recording device is used. the court 
reporter need not be present at trial to record the proceedings. The 
proceedings that are appealed shall be transcribed from the recording by an 
official court reporter. 

(c) The clerk may provide for the use of written notes transcribing 
equipment. or a combination of those methods to record the proceedings of 
the court. The court reporter shall keep the record for a 20-day period 
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bei:inning the day after the last day of the court proceeding trjal. or denial of 
motjon for new trial. whichever occurs last. 

(d) No one is required to record testimony in a case unless the jud~e or 
one of the parties requests a record. A party 1s re1;,1uest for a record must be in 
writing and must be filed with the court before trial. 

(~) The court reporter shall certify the official record 
Sec. 30.01410 PROSECUTION BY CITY ATTORNEY. All prosecutions 

in the municipal court of record must be conducted by the cjty attorney or an 
assistant or deputy city attorney. 

Sec. 30 01411. COMPLAINT· PLEADING. la) A proceeding in 
a municipal court of record commences with the filing of a complaint. 
A complaint must begin "In the name and by authority of the State of Texas" 
and must conclude "Against the peace and dignity of the State." 

(b) Complaints must comply with Article 45.17 Code of 
Criminal Procedure 

(~) Pleadings must be jn writing and must be filed with the municipal 
court clerk. 

Sec. 30.01412. JURY. (a) A person brought before the municipal court 
and charged with an offense is entitled to be tried by a jury of six persons. 
unless that right is waived accordin~ to law. 

(b) A juror for the municipal court must have the qualifications required 
of jurors by law and must be a resident of the city. 

(cl A juror is entitled to receive the compensation for each day and each 
fraction of a day in attendance on a munjcipal court of record jury as provided 
by Chapter 61. 

Cd) The municipal court clerk shall establish a fair. impartial. and 
objective juror selection process. 

Sec. 30.01413. COURT RULES. (a) Except as modified by this 
sub chapter. the Code of Criminal Procedure as applied to county courts at law 
&overns the trial of cases before municipal courts of record. 

(b) Bonds must be payable to the state for the use and benefit of the city. 
The court may not assess court costs other than warrant fees capjas fees. and 
other fees authorized for municipal courts 

(c) A peace officer may serve a process issued by a municipal court 
of record. 

(d) On conviction judi:ment and sentence are in the name of the state. 
and the state recovers from the defendant the fine and fees for the use and 
benefit of the city. The court may require that the defendant remain in the 
custody of the chief of police until the fines and costs are paid and shall order 
that execution issue to collect the fines and penaltjes. 

(e) Fines. fees. costs. and bonds shall be paid to the municipal court 
clerk. who shall deposit them in the city general fund. 

Sec. 30 01414. APPEAL. (a) A defendant has the right of appeal from 
a judi:ment of conviction in a municipal court of record as provided by this 
subchapter. The state has the right to an appeal as provided by Article 44.01. 
Code of Criminal Procedure. The county crjmjnal courts of appeal of Dallas 
County have jurisdiction of appeals from the municipal courts of record. 
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(bl The appellate court shall determine each appeal from a municipal 
court of record conviction on the basis of the errors that are set forth in the 
appellant's motion and that are presented ip the transcript and statement of 
facts prepared from the proceedini:s !eadip~ to the conviction. An appeal 
from the municipal court of record may not be by trial de nova. 

(c) To perfect an appeal. the defendant must file a motion for new trial 
not later than the 10th day after the date on which the judgment and sentence 
are rendered. The motion must be in writing and must be filed with the clerk 
of the municipal court of record. The motion constitutes the assignment of 
error on appeal. A ground or an error not set forth in the motion js wajyed. If 
the court does not act on the motion before the expiration of 30 days after jt 
is filed with the clerk. the motjon is overruled by operation of law. 

(d) After an order oyerruling a motion for new trial. the defendant shall 
give written notice of appeal and pay the transcript preparation fee not later 
than the I 0th day after the date on which the motion is overruled. The 
governing body shall set a reasonable transcript preparation fee not to 
exceed $25 The clerk shall note the payment of the fee on the docket of the 
court. If the case is reyersed on appeal the fee shall be refunded to 
the defendant. 

(e) The city attorney or the assistant or deputy city attorney shall 
prosecute all appeals from the municipal courts of record 

Sec. 30.01415. APPEAL BOND: RECORD ON APPEAL. (a) If the 
defendant is not in custody. the defendant may not take an appeal until the 
defendant files an appeal bond with the municipal court of record. The bond 
must be approved by the court and must be filed not later than the 10th day 
after the date on which the motion for new trial is overruled. If the defendant 
is in custody. the defendant shall be committed to jail unless the defendant 
posts the appeal bond. 

Cbl The appeal bond must be in the amount of $50 or double the amount 
of fines and costs adjud~ed a~ajnst the defendant whichever is greater. The 
bond must be payable to the state for the use and benefit of the city and must 
be conditioned on the defendant1s immediate and daily personal appearance in 
the court to which the appeal is takep. 

(c) The record on appeal consists of a transcript and if necessary to 
appeal. a statement of facts. The court reporter shall prepare the record from 
the reporter's record or mechanical recordings of the proceedings. The 
appellant shall pay for the cost of the transcription. If the appellant is the 
defendant and the court finds that the defendant js unable to pay or give 
security for the record on appeal after a hearjnu ju response to an affidavit by 
the defendant. the court shall order the reporter to prepare the record without 
charge to the defendant. If the appellant is the defendant and the case js 
reyersed on appeal, the court shall promptly refund the cost to the defendant. 

Sec. 30.01416, TRANSCRIPT. (a) The clerk of the municipal court of 
record shall prenare under his band and the seal of the court a transcript of the 
proceedings jn the municipal court of record after payment of the transcript 
preparation fee under Section 30 01414. The clerk shall prepare the transcript 
under written jnstructjons from the appellant or the appellant's attorney. 
Unless otherwise aireed by the parties in writing. the transcript must include 
a copy of: 
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(l) the complaint· 
(2) court orders on any motions or exceptions: 
(3) the jud~ment· 
(4) the verdict of the jury: 
f5) any findings of fact or conclusions of Jaw made by the court: 
(6) the motion for new trial and the order of the court on the motjon: 
(7) the notice of appeal: 
(8) any statement of the parties reG"ardine material to be included in 

the record; 
(9) the appeal bond: and 
(10) any signed paper desi~nated as material by either party. 

(b) The appellant or the appellant's attorney shall file a copy of the 
written instructions with the clerk and shall deHver a copy to the appellee. 

(c) The appellee shall file a wri!Jen direction to the clerk if additional 
portions of the trjal proceedjn2s in the transcript are to be included. 

Sec. 30.0)417. STATEMENT OF FACTS. fa) A statement of facts 
included in the record on appeal must contain: 

(1) a transcription of all or any part of the municipal court of record 
proceedings in the case as recorded on the electronic recording device or 
shown by the notes of the court reporter recorded or taken before. during or 
after the trial if the transcription is requested by a party a party's attorney or 
the municipal judee: 

(2) a brief statement of the facts of the case proven at the trial as 
agreed to by the defendant or the defendant's attorney and the prosecuting 
attorney: or 

(3) a partial transcription and the agreed statement of the facts of 
the case 

(b) The court reporter shall transcribe in duplicate any portion of the 
recorded proceedings or the notes of the court proceedin~s jn the case at the 
request of either party or the municipal judge. The appellant shall pay for the 
transcription unless the appellant is the defendant and the court finds. after 
hearing in response to an affidavit by the defendant. that the defendant is 
unable to pay or aive security for the transcription. On certification by the 
court that the court reporter has rendered the service without charge to the 
defendant. the court reporter shall be paid for the services by the city. 

Sec. 30.01418 TRANSFER OF RECORD: FEE, The parties must file 
the transcript and the statement of facts wjth the clerk of the municipal court 
of record not later than the 60th day after the date on whjch the transcript 
preparation fee was paid. The clerk shall promptly forward them to the 
appellate court clerk. 

Sec. 30.01419. BRIEF ON APPEAL. (a) The appellant must file a brief 
on appeal with the appellate court clerk not later than the 15th day after the 
date on which the transcript and statement of facts are filed with that clerk. 

(11) The appellee must file the appellee's brief with the appellate court 
clerk not later than the 15th day after the date on which the appellant's brief 
is filed. 

(c) To avoid unnecessary delay. the record and briefs on appeal shall be 
limited as far as possjble to the guestjons relied on for reversal. 
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(d) On filing. each party shall deliver a copy of the brief to the 
opposing counsel. 

Sec. 30.01420. PROCEDURE: DISPOSITION ON APPEAL. (a) The 
appellate court shall hear appeals from the municipal court of record at the 
earliest possible tjme with due regard to the rights of the parties and the 
proper administration of justice. The court may determine the rules for oral 
aq1ument. The case may be submitted on the record and briefs wjthout 
oral argument. 

(b) According to the Jaw and the nature of the case. the appellate 
court may· 

Cl\ affirm the judgment of the municipal court of record: 
(2) reyerse and remand for a new trial: 
(3) reyerse and dismiss the case· or 
(4) reform and correct the judgment. 

(c) Unless the matter was made an issue in the trial court or it 
affirmatively a~pears to the contrary from the transcript or the statement of 
facts. the appellate court shall presume that: 

(1) venue was proven in the trial court: 
(2) the jury if any. was properly impaneled and sworn: 
(3) the defendant was arraigned and pleaded to the complaint· and 
(4) the municipal judge certified the charge and the clerk filed the 

charge before it was read to the iury. 
(d) In each case decided by the appellate court. the court shall deliver 

a written opinion or order either sustaining or overruling each assignment of 
error presented. The court need not give a reason for overruling an 
assignment of error. but it may cite the cases on which it relied. If an 
assignment of error is sustained the court shaJI set forth the reasons for the 
decision. The appellate court clerk shall mail copies of the decision to the 
parties and to the municipal judge as soon as the decision is rendered. 

Sec. 30.01421. CERTIFICATE OF APPELLATE PROCEEDINGS. 
When the jud~ment of the appellate court becomes final. the clerk of that 
court shall certify the proceedings and the judgment and shall mail the 
certificate to the clerk of the municipal court of record When the clerk of the 
municipal court of record receives the record. the clerk shall file the record 
with the papers in the case and note the filing on the docket of the municipal 
court of record. If the municipal court of record jud~ment is affirmed. further 
action to enforce the jud~rnent js not necessary except to: 

0) forfeit the bond of the defendant: 
(2) issue a writ of capias for the defendant: or 
(3) issue an execution against the defendant's property. 

Sec. 30.01422. EFFECT OF ORDER OF NEW TRIAL. If the appellate 
court awards a new trial to the defendant. the case stands as if a new trial had 
been granted by the municipal court of record. 

Sec. 30.01423. APPEAL TO THE COURT OF APPEALS. An appeal of 
the appellate court decision to the court of appeals is ~overned by the Code of 
Criminal Procedure. except that the transcript. briefs and statement of facts 
filed jn the appellate court constitule the transcript briefs. and statement of 
facts on appeal to the court of appeals unless the rules of the court of criminal 
appeals provide otherwise. 
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SECTION 2. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

The amendment was read. 

Senator Carona moved to concur in the House amendment to SB 1063. 

The motion prevailed by the following vote: Yeas 29, Nays 0. 

Absent-excused: Ogden, Wentworth. 

BILLS AND RESOLUTIONS SIGNED 

The Presiding Officer announced the signing of the following enrolled 
bills and resolutions in the presence of the Senate after the captions had 
been read: 

HB 1703, HB 1751,. HB 1756, HB 1780, HB 1960, HB 2078, HB 2169, 
HB 2202, HB 2203, HB 2213, HB 2221, HB 2222, HB 2227, HB 2257, 
HB 2273, HB 2309, HB 2564, HB 2622, HB 2633, HB 2634, HB 2671, 
HB 2731, HB 2749, HB 2779, HB 2795, HB 2868, HB 2919, HB 2982, 
HB 2997, HB 3027, HB 3074, HB 3076, HB 3077, HB 3078, HB 3105, 
HB 3106, HB 3176, HB 3330, HB 3368, HB 3436, HB 3437, HB 3557, 
HB 3566, HB 3569, HB 3591, HCR 2, HCR 23, HCR 149, HCR 151, 
HCR 156, HCR 168, HCR 209, HCR 211, HCR 212, HCR 228, HCR 232, 
HCR 235, HCR 236 

SENATE BILL 665 WITH HOUSE AMENDMENTS 

Senator Haywood called SB 665 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment No. 1 

Amend SB 665 as follows: 
(1) On page 7, between lines 9 and 10, add a new Sec. 7A to read 

as follows: 
"Sec. 7A. ADMINISTRATIVE PENALTY. (a) The commissioner of 

airicuJtnre may impose an administrative penalty ag:ainst a person licensed or 
regulated under this Act who violates this Act or a rule or order adopted under 
this Act. 

(b) The penalty for a violation may be in an amount not to exceed $500. 
Each day a yiolation continues or occurs is a separate violation for purposes 
of imposing a penalty. 

(c) The amount of the penalty shall be based on: 
(1) the seriousness of the violation. jnc!udin~ the nature. 

circumstances extent and ~rayity of any prohibited acts, and the hazard or 
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potential hazard created to the health. safety. or economic welfare of 
the public; 

(2) the economic harm to property or the enyjronment caused by 
the violation: 

(3) the history of previous violations: 
(4) the amount necessary to deter future yiolations: 
(5) efforts to correct the violation· and 
(6) any other matter that justice may require. 

(d) An employee of the Department of Agriculture designated by the 
commissioner to act under this section who determines that a violation has 
occurred may issue to the commissioTier of agriculture a report that states the 
facts on which the determination is based and the designated employee's 
recommendation on the imposition of a penalty. includina a recommendation 
on the amount of the penalty. 

(e) Within l 4 days after the date the report is issued, the designated 
employee shall i:ive written notice of the report to the person. The notice may 
be giyen by certified mail. The notice must include a brief summary of the 
alleged yiolation and a statement of the amount of the recommended penalty 
and must inform the person that the person has a right to a hearing on the 
occurrence of the yiolation. the amount of the penalty or both the occurrence 
of the violation and the amount of the penalty. 

(D Within 20 days after the date the person receives the notice the 
person in writing may accept the determination and recommended penalty of 
the designated employee or may make a written request for a hearing on the 
occurrence of the violation. the amount of the penalty or both the occurrence 
of the violation and the amount of the penalty. 

(g) If the person accepts the determination and recommended penalty of 
the desjgnated employee, the commissioner of agriculture by order shall 
approve the determination and impose the recommended penalty. 

(h) If the person requests a hearing or fails to respond timely to the 
notice the designated employee shall set a hearing and give notice of the 
hearing to the person. The hearing shall be held by an administrative law 
judge of the State Office of Administrative Hearings. The administrative law 
judge shall make findings of fact and conclusions of law and promptly issue 
to the commissioner of agriculture a proposal for a decision about the 
occurrence of the violation and the amount of a proposed penalty. Based on 
the findings of fact. conclusions of law. and proposal for a decision. the 
commissioner of agriculture by order may find that a violation has occurred 
and impose a penalty or may find that no violation occurred. 

(i) The notice of the commissioner of agriculture's order giyen to the 
person under Chapter 2001. Government Code. must include a statement of 
the right of the person to iudicial reyjew of the order. 

(j) Within 30 days after the date the commissioner of agriculture's order 
becomes final as provided by Section 2001.144. Government Code, the 
person shall: 

(1) pay the amount of the penalty· 
(2) pay the amount of the penalty and file a petition for judicial 

reyiew contesting the occurrence of the violation. the amount of the penalty. 
or both the occurrence of the violation and the amount of the penalty: or 
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(3) without payin2 the amount of the penalty. file a petition for 
judicial review contesting the occurrence of the violation the amount of the 
penalty. or both the occurrence of the violation and the amount of the penalty. 

(k) Within the 30-day perjod. a person who acts under Subsection (i)(3) 
of this section may: 

(1) stay enforcement of the penalty by: 
(A) paying the amount of the penalty to the court for placement 

in an escrow account; or 
(B) 11ivin2 to the court a supersedeas bond that is approved by 

the court for the amount of the penalty and that is effective until all judjcial 
review of the commissioner of agriculture's order is final: or 

(2) request the court to stay enforcement of the penalty by: 
(A) filing with the court a sworn affidavit of the person stating 

that the person is financially unable to pay the amount of the penalty and is 
financially unable to 11ive the supersedeas bond· and 

(B) 11ivinz a copy of the affidavit to the designated employee 
by certified mail. 

(l) A designated employee who receives a copy of an affidavit under 
Subsection lkl<2) of this section may file with the court. within five days after 
the date the copy is received a contest to the affidayjt. The court shall hold 
a hearing on the facts alleged in the affidavit as soon as practicable and shall 
stay the enforcement of the penalty on findin2 that the alleged facts are true. 
The person who files an affidavit has the burden of praying that the person is 
financially unable to pay the amount of the penalty and to 11ive a supersede 
as bond. 

(m) If the person does not pay the amount of the penalty and the 
enforcement of the penalty is not stayed. the desi2nated employee may refer 
the matter to the attorney general for collection of the amount of the penalty. 

(n\ Judicial reyiew of the order of the commissioner of a11riculture: 
(1) is instituted by filin2 a petition as provided by Subchapter G. 

Chapter 2001. Government Code: and 
(2) is under the substantial eyidence rule. 

(o) If the court sustains the occurrence of the yio1ation. the court may 
uphold or reduce the amount of the penalty and order the person to pay the full 
or reduced amount of the penalty. If the court does not sustain the occurrence 
of the violation. the court shall order tbat no penalty is owed. 

(p) When the judgment of the court becomes final the court shall 
proceed under this subsection. If the person paid the amount of the penalty 
and if that amount is reduced or is not upheld by the court. the court shall 
order that the appropriate amount plus accrued interest be remitted to the 
person. The rate of the interest is the rate charced on loans to depository 
institutions by the New York Federal Reserve Bank. and the interest shall be 
paid for the perjod beginnin2 on the date the penalty was paid and ending on 
the date the penalty is remitted. If the person ~ave a sqpersedeas bond and if 
the amount of the penalty is not upheld by the coqrt. the court shall order the 
release of the bond. If the person gave a supersedeas bond and if the amount 
of the penalty is reduced the court shall order the release of the bond after the 
person pays the amount. 
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lq) A penalty collected under this section shall be remWed to the 
comptroller for deposit in the ceneral revenue fund. 

Ir) All proceedincs under this section are subject to Chapter 2001. 
Government Code. except as proyjded by Subsections (s) and (t). 

(s) Notwithstanding Section 2001.058. Government Code. the 
commissioner of agriculture may change a fipding of fact or conclusion of law 
made by the administrative law judge if the commissioner of agriculture: 

(1l determines that the administratjye law judge: 
CA) did not properly apply or interpret applicable law. 

department rules or ;policies or prior administrative decisions: or 
(B) issued a finding of fact that is not supported by 

a preponderance of the evidence: or 
(2) determines that a department policy or a prior administrative 

decision on which the adminjstratiye law judae relied is incorrect or should 
be changed. 

(t) The commissioner of aGriculture shall state in writing the specific 
reason and legal basis for a determjnation under Subsection (s). 11 

(2) Delete SECTION 13 in its entirety and renumber sections 
accordingly. 

Floor Amendment No. 2 

Amend SB 665 by adding appropriately numbered SECTIONS to read as 
follows and by renumbering existing SECTIONS of the bill accordingly: 

SECTION __ . Section 32.45(a)(l), Penal Code, is amended to read 
as follows: 

(1) "Fiduciary" includes: 
(A) trustee, guardian, administrator, executor, conservator, 

and receiver; 
(B) any other person acting in a fiduciary capacity, but not 

a commercial bailee unless the commercial bailee is a party in a motor fuel 
sales agreement with a distributor or supplier, as those terms are defined by 
Section 153.001. Tax Code; and 

(C) an officer, manager, employee, or agent carrying on 
fiduciary functions on behalf of a fiduciary. 

SECTION_. (a) The change in law made by Section _ of this Act 
applies only to an offense committed on or after the effective date of this Act. 
For purposes of this section, an offense is committed before the effective date 
of this Act if any element of the offense occurs before the effective date. 

(b) An offense committed before the effective date of this Act is 
covered by the law in effect when the offense was committed, and the 
former law is continued in effect for that purpose. 

The amendments were read. 

On motion of Senator Haywood, the Senate concurred in the House 
amendments to SB 665 by a viva voce vote. 

GUEST PRESENTED 

Senator Barrientos was recognized and introduced to the Senate Austin 
City Council Member Eric Mitchell. 

The Senate welcomed Councilman Mitchell. 
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SENATE BILL 436 WITH HOUSE AMENDMENT 

Senator Lucio called SB 436 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Floor Amendment No. 1 

Amend Senate engrossed version of SB 436 as follows: 
On page 3, line 12 insert the following after "description" and before 

the "period": "pursuant to Section 193.009Cb)(4)". 

The amendment was read. 

On motion of Senator Lucio, the Senate concurred in the House 
amendment to SB 436 by a viva voce vote. 

SENATE BILL 1276 WITH HOUSE AMENDMENTS 

Senator Lucio called SB 1276 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Floor Amendment No. 1 

Amend SB 1276 as follows: 
(1) On page 2, line 5, insert "per trip" between "~ and 0

!.
11 

Floor Amendment No. 2 

Amend SB 1276 as follows: 
(1) In SECTION 1 of the bill, in proposed Section 623.215(a), 

Transportation Code (House committee report, page 2, line 24), in 
Subdivision (5), strike 11 and". 

(2) In SECTION 1 of the bill, in proposed Section 623.215(a), 
Transportation Code (House committee report, page 3, line 2), in Subdivision 
(6), strike the period and substitute ";" 

(3) In SECTION 1 of the bill, in proposed Section 623.215(a), 
Transportation Code (House committee report, page 3, between lines 2 and 3), 
insert the following: 

(7) the name of the driver of the vehicle in which the cargo is to be 
transported· and 

(8) the location where the cargo was loaded. 

The amendments were read. 

On motion of Senator Lucio, the Senate concurred in the House 
amendments to SB 1276 by a viva voce vote. 

SENATE BILL 1937 WITH HOUSE AMENDMENT 

Senator Lucio called SB 1937 from the President's table for 
consideration of the House amendment to the bill. 
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The Presiding Officer laid the hill and the House amendment before 
the Senate. 

Amendment No. 1 

Amend SB 1937, page 1, line 23 by inserting after the words 
11 right-of-way; 11 the following: 11 to ensure the ability of municipalities to 
exercise their authority to manage the public ri~hts-of-way,". 

The amendment was read. 

On motion of Senator Lucio, the Senate concurred in the House 
amendment to SB 1937 by a viva voce vote. 

·SENATE BILL 472 WITH HOUSE AMENDMENT 

Senator Cain called SB 472 from the President's table for consideration 
of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Amendment No. 1 

Amend SB 472 as follows: 
(1) On page 2, line 12, after "securities" insert: 
11 or shall enter into one or more payment aGJeements financial 

f.tUarantees or insurance contracts with counterparties having either 
a corporate credit or debt rating in any form. a clajms-paying ability. or 
a ratinf: for financial strength of 11AA 11 or better by Moody's Inyestors Service. 
Inc. or by Standard & Poor's Corooration or "A I Class XII)" or better by 
BEST's rating system." 

(2) On page 2, line 12, after "that" insert: 11 by their terrns. 11
• 

(3) On page 2, line 13, after the comma insert: '.'..ru: 
payment obligations,". 

The amendment was read. 

Senator Cain moved to concur in the House amendment to SB 472. 

The motion prevailed by the following vote: Yeas 29, Nays 0. 

Absent-excused: Ogden, Wentworth. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 99 ADOPTED 

Senator Patterson called from the President's table the Conference 
Committee Report on SB 99. The Conference Committee Report was read 
and was filed with the Senate on Monday, May 26, 1997. 

On motion of Senator Patterson, the Conference Committee Report was 
adopted by a viva voce vote. 

RECORD OF VOTES 

Senators Moncrief, Ratliff, and Zaffirini asked to be recorded as voting 
"Nay" on the adoption of the Conference Committee Report. 
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(Senator Ratliff in Chair) 

SENATE RESOLUTION 906 

Senator Brown offered the following resolution: 

BE IT RESOLVED by the Senate of the State of Texas, 75th Legislature, 
Regular Session, 1997, That Senate Rule 12.03 be suspended in part, as 
provided by Senate Rule 12.08, to enable the conference committee appointed 
to resolve the differences on HB 2542 to consider and take action on the 
following specific matters: 

(1) Senate Rule 12.03(4) is suspended to permit the committee to add 
text incorporating new SECTIONS in the bill, appropriately numbered, 
amending the Parks and Wildlife Code to authorize the establishment of a crab 
license management program to read as follows: 

SECTION_. The heading of Chapter 78, Parks and Wildlife Code, is 
amended to read as follows: 

CHAPTER 78. MUSSELS, [Afffi] CLAMS, AND CRABS 
SECTION_. Sections 78.001 through 78.007, Parks and Wildlife Code, 

are designated as Subchapter A, Chapter 78, Parks and Wildlife Code, and 
a heading for Subchapter A, Chapter 78, Parks and Wildlife Code, is added to 
read as follows: 

SUBCHAPTER A. MUSSELS AND CLAMS 
SECTION_. Chapter 78, Parks and Wildlife Code, is amended by adding 

Subchapter B to read as follows: 
SUBCHAPTER B CRAB LICENSE MANAGEMENT 

Sec. 78.101. CRAB LICENSE MANAGEMENT PROGRAM. To promote 
efficiency and economic stability in the crabbing industry and to conserve 
economically important crab resources. the depar(ment shall implement 
a crab license mana~ement proe-ram in accordance with proclamations 
adopted by the commission under Chapter 61 and this subchapter. 

Sec. 78.102. DEFINITIONS. In this subchapter: 
(1) 11 Crab 11 means all species in the families Portunidae 

and Xanthidae. 
(2) "Commercial crab fishing 11 means pursuing. taking attempting to 

take or landing crabs in (his state for pay or for the purpose of sale. barter. 
or exchange. 

(3) "License 11 means a commercial license issued in accordance with 
a proclamation under this subchapter that authorizes commercial crab fishing 
or the operation of a commercial crab boat. 

Sec. 78.103. CRAB LICENSE MANAGEMENT REVIEW BOARD. (al 
The Jicense holders under this chapter shall elect a crab license manaaernent 
reyjew board with an odd number of members 2reater than four and fewer 
than 12. 

lb) A member of the revjew board must be a license holder under this 
subchapter or a wholesale fish dealer as defined by Sec(jon 47.001 with 
knowledge of the commercial crab fishjn~ industry. 

(c) A majority of the members of the review board may not he residents 
of the same county. 



WEDNESDAY, MAY 28, 1997 3613 

(d) The review board shall adyise the commission and department and 
make recommendations concerning the administrative aspects of the crab 
licensing program. inc!udin~ the definition of flagrant offenses and hardship 
appeal cases concerning elieibility. license transfer license renewal. license 
suspension. and license revocation. 

(e) The executive director shall adopt procedures for determjnin~ the 
size and operations of the reyiew board and the election and terms of board 
members. The executiye director shall solicit and consider recommendations 
refiardine these procedures from persons who purchased crab trap tags after 
September l 1995. and before August 31. 1996. or from holders of licenses 
issued under this subchapter. 

(t:) The reyiew board is not subject to Article 6252-33 Revised Statutes. 
(~) A member of the review board serves without compensation or a per 

diem allowance. 
Sec. 78.104. LICENSING. (a) If the commission adopts one or more 

licenses to be issued under this subchapter. a person may not engage in 
commercial crab fishin~ without a license adopted by the commission. If the 
commission adopts a commercial crab boat license to be issued under this 
subchapter a person may not operate a boat for the purpose of commercial 
crab fishing without having a boat Jicense as prescribed by the commission. 

(b) A proclamation under this section reQuirins a license must contain 
findings by the commission that support the need for the proclamation. In 
determinine the need for a license requirement the commission 
shall consider: 

(1) measures to prevent waste or depletion of crabs while achieving. 
on a continuing basis the optimum yield for the fishery· 

(2) the best scientific information available: 
(3) the effect a licensin~ program would have on the management of 

crabs throughout the jurisdictional ran~e: 
(4) the need to promote. where practicable efficiency in usina 

crabs· and 
(5) the need to enhance enforcement. 

Cc) A proclamation issued under this section may: 
(1) establish a license that is issued to a person. to a person and 

limited to a vessel. or to a person according to the eciuipment used in 
commercial crab fishing including issuing tags for crab traps placed in public 
waters under Section 66.018: 

(2) establish eligibility requirements for a license. including the use 
of historical participation in the industry or participation in the industry after 
Au~ust 31. 1995. and before November 14. 1996: 

(3) establish requirements for license transfer: 
( 4) prohibit license transfer during certain time periods: and 
(5) establish a lottery or an auction for issuing licenses. 

Sec. 78.105. LICENSE FEE. The fee for a license is $500, or an amount 
set by the commission. whichever amount is more. All fees generated by the 
issuance of a license under this subchapter are to be sent to the comptroller for 
deposit to the credit of the game. fish and water safety account. 
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Sec. 78 106. LICENSE RENEWAL. A person seekini: to renew a license 
established by this subchapter mnst have held the license durini: the preceding 
license year. 

Sec. 78.107. LIMIT ON NUMBER OF LICENSES HELD. (a) A person 
may not hold or directly or indirectly control more than three licenses issued 
under this subchapter other than an equipment license. 

(b) A license issued to a person other than an indivjdual must desjinate 
an individual in whose name the license will be issued. 

Sec. 78 108. EXPIRATION OF LICENSE .. \ license required by this 
subchapter is valid only durini: the period for which it is issued without rei:ard 
to the date on which the license js acquired. Each period is one year bei:inning 
on September 1 or another date set by the commission. 

Sec 78.109. LICENSE TRANSFER (a) The commission by rule may 
set a fee for the transfer of a license. The amount of the fee may not exceed 
the amount of the license fee. 

(bl The commission shall send all license transfer fees to the comptroller 
for deposit to the credit of the i:ame fish. and water safety account. 

(cl The commission by proclamation shall allow a license to be 
transferred beginning not later than September 1. 2001. The commission 
shall annually review the decision ree-ardine- license transfer. 

(d) Notwithstanding Subsection (c) a license may be transferred at any 
time to an heir or devisee of a deceased license holder but only if the heir or 
deyjsee is a person who in the absence of a wi11 would be entitled to all or 
a portion of the deceased's property. 

Sec. 78.110. LICENSE SUSPENSION AND REYOCATION. (a) The 
executive director after notice to a license holder and the opportunity for 
a hearing. may suspend or revoke a license if the license holder or any other 
operator of a licensed yessel is shown to have been convicted of one or more 
flagrant offenses defined by a proclamation of the commission during 
a period described by the proclamation of the commission. 

(bl A license suspension does not affect the license holder's elii:ibility to 
renew the license after the suspension expires. 

(!<) The same fla11rant offense may not he counted for more than one 
suspension under this section. 

Sec, 78.11 !. LICENSE BUYBACK. (al The department may implement 
a license buyback proiram as part of the crab license mana~ement program 
established by this subchapter. 

(b) The commjssjon bv rule may establish criteria usinji reasonable 
classifications by whjch the department selects licenses to be purchased. The 
commission may deleiate to the executive director. for purposes of this 
section only. the authority to develop the qiteria throui:h rulemaking 
procedures. but the commission by order must finally adopt the rules 
establishing the criteria. The commjssion or executive director must consult 
with the crab license management reyjew board concerning establishment of 
the criteria. 

(c) The commission must retire each license purchased under the license 
buyback program until the commission finds that management of the crab 
fishery allows reissue of those licenses through auction or lottery. 



WEDNESDAY, MAY 28, 1997 3615 

(d) The department shall set aside at least 20 percent of the fee from 
commercial crab licenses and transfer fees to be used only for the purpose of 
buying back commercial crab licenses from a willing license holder. That 
money shall be sent to the comptroller for deposit to the credit of the uame 
fish. and water safety account. 

(e) The department may accept grants and donations of money or 
materials from priyate or public sources for the purpose of buying back 
commercial crab licenses from a willing license holder and shall send the 
accepted money or material to the comptroller for deposit to the credit of the 
game. fish. and water safety account to be used only for the purpose of buying 
back commercial crab licenses from a wjllins license holder. 

CD Money to be used for the purpose of buying back commercial crab 
licenses is not subject to Section 403.095. Government Code 

Sec. 78.112. PROGRAM ADMINISTRATION: RULES. (a\ The 
executiye director shall establish administrative procedures to carry out the 
requirements of this subchapter. 

(bl The commission shall adopt any rides necessary for the 
adminjstration of the program established under this subchapter. 

Sec 78 113. DISPOSITION OF FUNDS. Money received for a license 
issued under this subchapter or fines for yiolations of this subchapter shaJJ be 
remitted to the department by the 10th day of the month following the date 
of collection. 

Sec. 78.114. PROCLAMATION: PROCEDURES. Subchapter D. 
Chapter 61 and Sections 61.054 and 61.055 apply to the adoption of 
proclamations under this subchapter. 

SECTION_. Section 47.002, Parks and Wildlife Code, is amended by 
adding Subsection (h) to read as follows: 

(h) A person who engages in or assjsts in commercial crab fishint: under 
Subchapter B Chapter 78. and who holds a license for that activity is not 
required to obtain or possess a veneral commercial fisherman's license or 
a commercial fishjni boat license. 

SECTION _. Section 66.018, Parks and Wildlife Code, is amended by 
amending Subsections (a), (c), and (d) and adding Subsection (f) to read 
as follows: 

(a) The department rn [slmH] issue [numbered] tags for crab traps 
placed in public water. 

(c) A crab trap tag issued under thjs section shall be attached to each crab 
trap placed in public water. The department may [.m.H] collect a maximum 
fee of $1.50 for each tag issued under this section; provided, however, that 
upon adoption of a crab management plan and the establishment of a crab 
advisory committee, the commission may determine the amount of the fee. 

(d) No person may place a crab trap in public water unless a crab trap tag 
is attached to the trap unless a proclamation under Subchapter B Chapter 78. 
reguires a license that does not require the use of crab trf!p tavs. 

(f) If the commission adopts a license under Subchapter B. Chapter 78. 
the department may not collect a fee for any crab trap ta~. 

Explanation: This change is necessary to authorize the Texas Parks and 
Wildlife Commission to establish a crab license management program. 
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(2) Senate Rule 12.03( 4) is suspended to permit the committee to add 
text incorporating new SECTIONS of the bill, appropriately numbered, 
adding transitional material to the bill relating to the amendments to the Parks 
and Wildlife Code establishing a crab license management program to read 
as follows: 

SECTION_. Notwithstanding Section 78.103, Parks and Wildlife Code, 
as added by this Act, a person is eligible to vote in the election of or serve on 
the initial crab license management review board only if the person purchased 
crab trap tags after September 1, 1995, and before August 31, 1996, except 
that wholesale fish dealers with knowledge of the commercial crab fishing 
industry may also serve on the board. The initial board shall consist of an odd 
number of members greater than four and fewer than 12. The election of the 
initial board shall be held before November 1, 1997, or as soon as practicable 
after that date. 

SECTION_. The Parks and Wildlife Department shall issue a written 
report to the governor and the legislature not later than January 1, 2001, that 
includes an overview of the administration and status of the crab license 
management program, including the biological, social, and economic effects 
of the program. 

Explanation: This change is necessary to establish eligibility criteria and 
election procedures for the initial crab license management review board and 
to require the Parks and Wildlife Department to report on the status of the crab 
license management program. 

(3) Subdivision ( 4), Senate Rule 12.03, is suspended to permit the 
committee to add an appropriately numbered SECTION to the bill requiring 
the Parks and Wildlife Department to respond to certain reports and to read 
as follows: 

SECTION_. (a) Not later than October 1, 1997, the Parks and Wildlife 
Department shall submit to the legislature a report describing the actions the 
department has taken, and the actions the department plans to take during 
the 1998-1999 biennium, to address deficiencies in maintenance, operational 
support, and promotion of historic structures, sites, and parks under the 
department's jurisdiction. The report shall respond in detail to the findings 
and recommendations included in the study of state historic sites conducted 
for the department and the Texas Historical Commission by KPMG Peat 
Marwick, L.L.P., and submitted to those agencies in January 1997. 

(b) Copies of the department's report shall be delivered to the lieutenant 
governor, the speaker of the house of representatives, and the presiding 
officers of the senate and house standing committees having jurisdiction over 
matters relating to preservation of state historic structures, sites, and parks. 

Explanation: This change is necessary to require the Parks and 
Wildlife Department to respond to a report regarding the administration of 
historic sites. 

The resolution was read and was adopted by the following vote: 
Yeas 29, Nays O. 

Absent-excused: Ogden, Wentworth. 
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BE IT RESOLVED by the Senate of the State of Texas, 75th Legislature, 
Regular Session, 1997, That Senate Rule 12.03 be suspended in part as 
provided by Senate Rule 12.08 to enable the conference committee appointed 
to resolve the differences on HB 2846 to consider and take action on the 
following matters: 

(1) Senate Rules 12.03(3) and (4) are suspended to permit the committee 
to add text incorporating a new Section in the bill, appropriately numbered, to 
amend Section 3.10, Medical Practice Act (Article 4495b, Vernon's Texas 
Civil Statutes), to read as follows: 

SECTION __ . Section 3.10, Medical Practice Act (Article 4495b, 
Vernon's Texas Civil Statutes), as amended by Chapters 214 and 862, Acts of 
the 73rd Legislature, Regular Session, 1993, is amended to read as follows: 

Sec. 3.10. FEES. (a) All annual registration fees collected by the board 
shall be placed in the State Treasury to the credit of the medical registration 
fund. The fees deposited to this special fund shall be credited to the 
appropriations of the board and may be spent only as provided by the General 
Appropriations Act, this Act, or other applicable statutes. Money in that fund 
may be used by the board and under its direction in the enforcement of this 
Act, the prohibition of the unlawful practice of medicine, the dissemination of 
information to prevent the violation of the laws, and the prosecution of those 
who violate the laws. All distributions from the fund may be made only upon 
written approval of the secretary-treasurer of the board or his designated 
representative, and the comptroller shall upon requisition of the board from 
time to time draw warrants upon the State Treasurer for the amounts specified 
in the requisition. 

(b) The board may not set, charge, collect, receive, or deposit any of the 
following fees in excess of: 

( 1) for processing and granting a license by reciprocity to a licensee 
of another state .................................................................... $1 000 [S'tefl] 

(2) for processing an application and administration of a partial 
examination for licensure .................................................. lLllQ.Q [S'tefl] 

(3) for processing an application and administration of 
a complete examination for licensure ................................ Wfil! [S'tefl] 

(4) for processing an application and issuance of a temporary 
license ................................................................................................... $200 

(5) for processing an application and issuance of a duplicate 
license ................................................................................................... $200 

(6) for processing an application and issuance of a license of 
reinstatement after a lapse or cancellation of a license ............. ll!!Qll [S'tefl] 

(7) for processing an application and issuance of an annual 
registration of a licensee ..................................................................... $200 

(8) for processing and issuance of an institutional permit for interns, 
residents, and others in approved medical training programs ................. $200 

(9) for processing an application and issuance of an endorsement 
to other state medical boards ............................................................ $200 
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(10) for processing and issuance of a license or temporary license 
to a physician assistant .................................................................. $200 

(11) for processing and issuance of a permit to a physician who 
supervises an acupuncturist ............................................................. $200. 

(£)[Eb}] The board may set and collect a sales charge for making copies 
of any paper of record in the office of the board and for any printed material 
published by the board. The charges shall be in amounts considered sufficient 
to reimburse the board for the actual expense. 

(!!) (ttj] The financial transactions of the board are subject to audit by 
the state auditor in accordance with Chapter 321, Government Code. 

W [td1] The board shall file annually with the governor and the 
presiding officer of each house of the legislature a complete and detailed 
written report accounting for all funds received and disbursed by the board 
during the preceding fiscal year. The annual report must be in the form and 
reported in the time provided by the General Appropriations Act. 

Explanation: This change is necessary to increase certain fees assessed 
by the Texas State Board of Medical Examiners to levels that cover the 
administrative costs of that agency in providing the affected services. 

(2) Senate Rules 12.03(3) and (4) are suspended to permit the committee 
to add text incorporating a new Section in the bill, appropriately numbered, to 
amend the Medical Practice Act (Article 4495b, Vernon's Texas Civil 
Statutes) to add a new Section 5.11 to read as follows: 

SECTION __ . Subchapter E, Medical Practice Act (Article 4495b, 
Vernon's Texas Civil Statutes), is amended by adding Section 5.11 to read 
as follows: 

Sec 5.11. PHYSICIAN PROFILES. (a) The board shall create a profile 
of each physician licensed under this Act. The profile must: 

(1) include the information required by Subsection (b) of this 
section· and 

(2) be compiled in a format that permits the board to make the 
information contained in the profile available to the public. 

(b) A profile must contain the following information on each physician: 
0) the name of each medical school attended and the dates of 

~raduation · 
(Z) a description of any graduate medical education: 
(3) any specialty certification recognized by the board and held by 

the physician: 
(4) the number of years the physician has practiced medicine· 
(5) the name of each hospital in which the physician has privileges· 
(6) the physician's primary practice ]ocatjon: 
(7) whether the physician provides any language translating 

services including translatini services for a person with impairment of 
hearing. at the physician's primary practice location: 

(8) whether the physician participates in the Medicaid program: 
(9) a description of any conviction for an offense constituting 

a felony or a serious misdemeanor that reflects adversely on the physician 1s 
clinical competence to practice medicine in an acceptable manner consistent 
with the public health and welfare or affects adversely: 
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(A) the pbysicjan's ability to practice medicine in an acceptable 
manner consistent with the public health and welfare as determined by board 
rule during the l 0-year period preceding the date of the profile· or 

(B) the safety of the physician's patients: 
Cl 0) a descrjption of any charges reported to the board under 

Section 5.07(a) of this Act during the JO-year period preceding the date of the 
profile to which the physician has pleaded no contest or ju which sufficient 
facts of guilt were found and the matter was continued by a court of 
competent iurisdiction: 

(l !) a description of any final disciplinary action against the 
physician by the board during the l 0-year period preceding the date of 
the profile: 

(12) a description of any final disciplinary action against the 
physician by a medical licensing board of another state during the JO-year 
period preceding the date of the profile: 

(13) a description of any revocation of or inyoluntary restrictjon of 
longer than 30 days on the physician's hospital privileses after notice and 
hearing, imposed by the hospital's governing body or other hospital official 
that was based on clinjcal quality of patient care durin2 the 10-year period 
preceding the date of the profile: 

(14) a description of any resj~nation from or nonrenewal of medical 
staff membership or restriction on hospital privileges of longer than 30 days 
that was based on clinical quality of patient care imposed as a settlement of 
a pending disciplinary proceeding during the JO-year period preceding the 
date of the profile· 

(15) a description of the type of allegation and of each review action 
taken by the board as the result of opening a complaint re1rnrdin1: a physician 
agajnst whom three or more malpractice claims were reported under 
Section 5 05 of this Act in a five-year·period· and 

(16) whether the physician's patient seryice areas are accessible to 
djsab!ed persons. as defined by federal law, 

(c) Information required to be included under Subsection (b) of this 
section that is not maintained by the board in the ordinary course of the 
board's duties shall be obtained from a physician at the time the physician 
renews the physician's license In requestint: information from the physician. 
the board shall inform the physician that compliance with the request for 
information is mandatory. inform the physician of the date the information 
will be made ayai!able to the public, and instruct the physician of the 
reguirements under Subsection CO of this section for the physician to obtain 
a copy of the physician 1s profile to make correctjons. 

(d) This section does not prevent the board from providing explanatory 
information regarding the significance of categories in whjch malpractice 
settlements are reported. 

(e) A pending malpractice claim. other than a claim disclosed under 
Subsectjop (b)(15) of this section may not be disclosed to the public by the 
board. This subsection does not preyent the board from jnyestjgating and 
disciplining a physician on the basis of a pending medical malpractice claim 
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(f) The board shall provide an individual physician with a copy of the 
physician's profile if the physician requests a copy at the time the physician 
renews the physician 1s ljcense. If a copy is requested by a physician the board 
shall provide the physician one month from the date the copy is provided to 
the physician to correct factual errors in the physician's profile. 

(~) The board shall update the information contained in a physician's 
profile annually. The board shall adopt a form that allows a physician to 
update information contained in a physician's profile or to provide additional 
information to be included in the profile. The form shall be made available 
electronically and on the Internet. A physician may update information in the 
physician's profile or provide additional information for the profile at any 
time. The board may assess a fee to be paid by the physician to update the 
physician's profile at a time other than the board's annual update and a fee to 
cover the costs of includin~ additional information in the profile not required 
by the board. The board may adopt rules concernin~ the type and content of 
additional informatjon that may be included in a physician's profjle 

(h) The board shall adopt rules as necessary to implement this section. 
Explanation: This change is necessary to authorize the Texas State Board 

of Medical Examiners to establish a physician profiling system to improve the 
efficiency of that agency in regulating the practice of medicine in this state. 

(3) Senate Rules 12.03(3) and (4) are suspended to permit the committee 
to add text incorporating transitional material in the bill to implement the 
amendment to Section 3.10, Medical Practice Act (Article 4495b, Vernon's 
Texas Civil Statutes), and the addition of Section 5.11, Medical Practice Act 
(Article 4495b, Vernon's Texas Civil Statutes), to read as follows: 

(b) Section 3.10, Medical Practice Act (Article 4495b, Vernon's Texas 
Civil Statutes), as amended by this Act, applies only to a fee assessed for a 
license application, license issuance, or license examination occurring on or 
after the effective date of this Act. 

(c) The Texas State Board of Medical Examiners shall adopt rules under 
Section 5.11, Medical Practice Act (Article 4495b, Vernon's Texas Civil 
Statutes), as added by this Act, not later than January 1, 1998. The board shall 
make the initial physician profiles required under that section available to the 
public not later than June 1, 1999. 

(d) The Texas State Board of Medical Examiners shall raise fees 
prescribed by the board in an amount not to exceed $15 for each fiscal year in 
the 1998-1999 biennium and not to exceed $10 for each fiscal year in 
the 2000-2001 biennium for each physician licensed by the board to cover the 
costs of administering the changes in law made by this Act. The board shall 
reduce any fees raised under this subsection not later than the second 
anniversary of the date the initial physician profiles required under 
Section 5.11, Medical Practice Act (Article 4495b, Vernon's Texas Civil 
Statutes), as added by this Act, are made available to the public to the extent 
the increase in fee amounts was necessary to cover the initial costs incurred 
by the board in establishing a physician profile system. 

Explanation: This change is necessary to clarify the implementation of 
the new fee increases and physician profiling system adopted under the 
amendments to the Medical Practice Act (Article 4495b, Vernon's Texas 
Civil Statutes). 
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The resolution was read and was adopted by the following vote: 
Yeas 29, Nays 0. 

Absent-excused: Ogden, Wentworth. 

HOUSE CONCURRENT RESOLUTION 281 

The Presiding Officer laid before the Senate the following resolution: 

HCR 281, Directing the General Services Commission to request that 
the Texas Jewelers Association conduct a design contest. 

The resolution was read. 

On motion of Senator Carona and by unanimous consent, the resolution 
was considered immediately and was adopted by a viva voce vote. 

(Senator Carona in Chair) 

HOUSE BILL 2133 ON SECOND READING 

On motion of Senator Ratliff and by unanimous consent, the regular 
order of business was suspended to take up for con.sideration at this time 
on its second reading and passage to third reading: 

HB 2133, Relating to the creation, powers, and duties of the State 
Office of Risk Management and to provisions of workers' compensation 
insurance coverage for state employees. 

The bill was read second time. 

Senator Ratliff offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend HB 2133 as follows: 
(1) In SECTION 1 of the bill, in Section 412.021(b), Labor Code, as 

added by the bill (page 3, lines 12-16, Senate committee report printing), 
strike "six members as follows: 

(l) three members appointed by the lieutenant goyernor: and 
(2) three members appointed by the speaker of the house of 

representatives." and substitute 11 six members appointed by the aovernor. 11 

(2) In SECTION 1 of the bill, in Section 412.021(d), Labor Code, as 
added by the bill (page 3, lines 21-23, Senate committee report printing), 
strike "lieutenant aovernor and speaker of the house of representatjyes shall 
designate one member of the board as presiding officer on an alternating 
basis. 11 and substitute 0 governor shall designate one member of the board as 
presiding officer 11 

(3) In SECTION 1 of the bill, in Section 412.024(b), Labor Code, as 
added by the bill (page 4, lines 15-17, Senate committee report printing), 
strike "notify the lieutenant governor. the speaker of the house of 
representatives and the attorney iencral that a potential ground for removal 
~" and substitute "notify the governor and the attorney general that a 
potential ground for removal exists. 11 

(4) In SECTION 1 of the bill, in Section 412.024(b), Labor Code, as 
added by the bill (page 4, lines 19-21, Senate committee report printing), 
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strike "notify the lieutenant governor. the speaker of the house of 
representatives. and the attorney i:eneral that a potential vround for removal 
exists. 11 and substitute "notjfy the governor and the attorney general that 
a potential ground for removal exists." 

(5) In SECTION 10 of the bill, in Subsection (b) of that section (page 9, 
lines 31 and 32, Senate committee report printing), strike "the lieutenant 
governor and the speaker of the house of representatives shall each appoint" 
and substitute "the governor shall appoint". 

(6) In SECTION 10 of the bill, in Subsection (c) of that section 
(page 9, line 37, Senate committee report printing), strike "The lieutenant 
governor" and substitute "The governor". 

The amendment was read and was adopted by a viva voce vote. 

Senator Ratliff offered the following amendment to the bill: 

Floor Amendment No. 2 

Amend HB 2133 (committee printing) as follows: 
1). On page 1, line 46, strike Subsection (c) and substitute the following: 
"(c) The office is administratively attached to the office of the attorney 

general and the office of the attorney general shall proyjde the facilities for 
the office. but the office shall be independent of the office of the attorney 
general's direction. 11 

2). On page 2, line 35, following "avencies 11
, insert "any anticipated 

chanves in avencies' workforces". 
3). On page 2, line 56, following "Approprjatjons Act.", insert 11 For the 

first biennium that the allocation program is in effect an agency whose 
worker's compensation claim costs exceed the amount allocated shall pay the 
additional costs from the agency's regular appropriated funds up to an amount 
equal to 50 percent of the total amount allocated to the a~eocy. After the first 
biennium, the [Tlttj" 

3). On page 9, line 29, add the following to the end of Subsection (a}, 
SECTION 10: 

"No indirect funding or indirect full time equivalent employees (FTEs) 
associated with the Division of Worker's Compensation in the Office of the 
Attorney General and Division of Risk Management in the Texas Worker's 
Compensation Commission shall be transferred to the State Office of Risk 
Management. All indirect funding associated with each division shall be 
credited to the accounts of each agency, as provided in the General 
Appropriations Act. All indirect full time equivalent employees (FTEs) 
associated with each division shall remain with each agency." 

The amendment was read and was adopted by a viva voce vote. 

HB 2133 as amended was passed to third reading by a viva voce vote. 

HOUSE BILL 2133 ON THIRD READING 

Senator Ratliff moved that Senate Rule 7.18 and the Constitutional 
Rule requiring bills to be read on three several days be suspended and 
that HB 2133 be placed on its third reading and final passage. 
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HB 2133 w.as read third time and was passed by a viva voce vote. 

HOUSE BILL 2948 ON SECOND READING 

On motion of Senator Ratliff and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading and passage to third reading: 

HB 2948, Relating to the creation and re-creation of funds and 
accounts in the state treasury, the dedication and rededication of revenue, 
and the exemption of unappropriated money from use for general 
governmental purposes. 

The bill was read second time. 

Senator Ratliff offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend HB 2948 by striking all below the enacting clause and 
substituting the following: 

SECTION 1. DEFINITION. In this Act, "state agency" means an office, 
institution, or other agency that is in the executive branch of state 
government, has authority that is not limited to a geographical portion of the 
state, and was created by the constitution or a statute of this state, but does not 
include an institution of higher education as defined by Section 61.003, 
Education Code. 

SECTION 2. ABOLITION OF FUNDS, ACCOUNTS, AND 
DEDICATIONS. Except as otherwise specifically provided by this Act, 
all funds and accounts created or re-created in the state treasury by an Act of 
the 75th Legislature, Regular Session, 1997, that becomes law, and all 
dedications or rededications of revenue in the state treasury or otherwise 
collected by a state agency for a particular purpose by an Act of the 75th 
Legislature, Regular Session, 1997, that becomes law, are abolished on the 
later of August 30, 1997, or the date the Act creating or re-creating the fund 
or account or dedicating or rededicating revenue takes effect. 

SECTION 3. PREVIOUSLY EXEMPT DEDICATIONS, FUNDS, AND 
ACCOUNTS. Section 2 of this Act does not apply to statutory dedications, 
funds, and accounts that were enacted before the 75th Legislature convened to 
comply with requirements of state constitutional or federal law, to 
dedications, funds, or accounts that remained exempt from former 
Section 403.094(h), Government Code, at the time dedications, accounts, and 
funds were abolished under that provision, to increases in fees or in other 
revenue dedicated as described by this section, or to increases in fees or in 
other revenue required to be deposited in a fund or account described by 
this section. 

SECTION 4. ACCOUNTS IN GENERAL REVENUE FUND. Effective 
August 30, 1997, the following accounts and the revenue deposited to the 
credit of the accounts are exempt from Section 2 of this Act and 
Section 403.095, Government Code, and are created in the general revenue 
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fund, if created by an Act of the 75th Legislature, Regular Session, 1997, that 
becomes law: 

(1) the capital access fund account created by Senate Bill No. 266; 
(2) the account containing fees for maintaining a real estate license 

on inactive status created by House Bill No. 1346; 
(3) the sexual assault prevention and crisis services fund created by 

House Bill No. 2561; 
(4) laboratory service charges authorized by House Bill No. 2389; 
(5) sale or licensing fees for the use of treatment programs 

authorized by House Bill No. 2082; 
(6) the excess benefit arrangement accounts created by 

Senate Bill No. 1102 and House Bill No. 2644; 
(7) fees and accounts created by House Bill No. 3231; 
(8) the Texas child care fund created by Senate Bill No. 211; 
(9) the emergency reserve fund created by Senate Bill No. 1156; 
(10) the watermaster fund created by Senate Bill No. 1406; 
(11) funds and accounts created by House Bill No. 1188; 
(12) the disaster management trust fund created by House 

Bill No. 99; 
(13) revenue collected under the authority of House Bill No. 16; 
(14) revenue collected for the game, fish, and water safety account as 

provided by House Bill No. 966; 
(15) revenue apportioned as provided by House Bill No. 2153; 
(16) crab management license fees authorized by Senate 

Bill No. 920; 
(17) proceeds to relocate the State Aircraft Pooling Board authorized 

by House Bill No. 3585; 
(18) menhaden boat license fees authorized by House 

Bill No. 520; and 
(19) licensing fees authorized by Senate Bill No. 771. 

SECTION 5. OTHER FUNDS IN TREASURY. Effective 
August 30, 1997, the following funds in the state treasury and the revenue 
deposited to the credit of the funds are exempt from Section 2 of this Act and 
Section 403.095, Government Code, if created by an Act of the 75th 
Legislature, Regular Session, 1997, that becomes law: 

(1) the groundwater district loan assistance fund created by 
Senate Bill No. 1; 

(2) the Texas water development fund II, including all accounts in 
the fund, created by Senate Bill No. 1; 

(3) the safe drinking water revolving fund created by 
Senate Bill No. 1; 

( 4) the basic civil legal services account of the judicial fund created 
by Senate Bill No. 1534; 

(5) the state infrastructure bank and revenues of the turnpike 
division of the Texas Department of Transportation as provided by 
Senate Bill No. 370; 

(6) the telecommunications infrastructure fund and the revenue 
dedicated to it as provided by Senate Bill No. 249; 
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(7) revenue, funds, and accounts authorized by House Bill No. 4; 
(8) permit fees authorized by House Bill No. 1345; 
(9) revenue, funds, and accounts authorized by 

Senate Bill No. 190; and 
(10) revenue, funds, and accounts authorized by Senate Bill No. 932. 

SECTION 6. CERTAIN FEE REVENUE. Effective August 30, 1997, 
revenue consisting of fees collected under Section 5(m), The Real Estate 
License Act (Article 6573a, Vernon's Texas Civil Statutes), is dedicated for 
the purposes provided by that subsection and is exempt from Section 2 of this 
Act and Section 403.095, Government Code. 

SECTION 7. FEDERAL FUNDS. Section 2 of this Act does not apply to 
funds created pursuant to an Act of the 75th Legislature, Regular 
Session, 1997, for which separate accounting is required by federal law, 
except that the funds shall be deposited in accounts in the general revenue 
fund unless otherwise required by federal law. 

SECTION 8. TRUST FUNDS. Section 2 of this Act does not apply to 
trust funds or dedicated revenue deposited to trust funds created under an Act 
of the 75th Legislature, Regular Session, 1997, except that the trust funds 
shall be held in the state treasury, with the comptroller in trust, or outside the 
state treasury with the comptroller's approval. 

SECTION 9. BOND FUNDS. Section 2 of this Act docs not apply to 
bond funds and pledged funds created or affected by an Act of the 75th 
Legislature, Regular Session, 1997, except that the funds shall be held in the 
state treasury, with the comptroller in trust, or outside the state treasury with 
the comptroller's approval. Funds exempt under this section include bond and 
pledged funds or accounts created or affected by the following, if enacted by 
the 75th Legislature, Regular Session, 1997, by an Act that becomes law: 

(1) revenue bond funds in Senate Bill No. 1060; 
(2) revenue bonds in Senate Bill No. 370; and 
(3) revenue bond accounts in House Bill No. 3189. 

SECTION 10. CONSTITUTIONAL FUNDS. Section 2 of this Act does 
not apply to funds or accounts that would be created or re-created in the Texas 
Constitution or revenue that would be dedicated or rededicated by the Texas 
Constitution under constitutional amendments proposed by the 75th 
Legislature, Regular Session, 1997, or to dedicated revenue deposited to 
funds or accounts that would be so created or re-created. Funds, accounts, 
and revenue exempted under this section include the following: 

(1) the Texas tomorrow fund in House Joint Resolution No. 8 and 
House Bill No. 9; 

(2) the crime victims compensation fund and the crime victims 
auxiliary fund in Senate Joint Resolution No. 33 and House Bill No. 3062; 

(3) lottery and property tax revenue in House Joint 
Resolution No. 4 or House Bill No. 4; 

( 4) the Texas growth fund II in House Bill No. 138 or similar 
legislation; and 

(5) the Texas water development fund II in Senate 
Joint Resolution No. 17 or similar legislation. 
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SECTION 11. LICENSE PLATE FEES. Effective August 30, 1997, 
revenue consisting of fees collected from the sale of motor vehicle license 
plates that are authorized by an Act of the 75th Legislature, Regular 
Session, 1997, that becomes law are exempt from Section 2 of this Act and 
Section 403.095, Government Code. 

SECTION 12. COURT COSTS. Effective August 30, 1997, revenue 
consisting of court costs authorized by an Act of the 75th Legislature, Regular 
Session, 1997, that becomes law are exempt from Section 2 of this Act and 
Section 403.095, Government Code. 

SECTION 13. AMENDMENT. Effective September 1, 1997, 
Sections 403.095(b) and (c), Government Code, are amended to read 
as follows: 

(b) Notwithstanding any law dedicating or setting aside revenue for 
a particular purpose or entity, dedicated revenues that, on 
August 31, 1999 [t99-;'], exceed the amount appropriated are available for 
general governmental purposes. The comptroller shall develop accounting 
and revenue estimating procedures so that each dedicated account maintained 
in the general revenue fund can be separately identified as to balances of cash 
and other assets and the amounts of revenues and expenditures and 
appropriations for each fiscal year. Following certification of the General 
Appropriations Act and other appropriations measures, the comptroller shall 
reduce each dedicated account by the amount by which estimated revenues 
and unobligated balances exceed appropriations. The reductions may be 
made in the amounts and at the times necessary so that cash flow 
considerations allow all the dedicated accounts to maintain adequate cash 
balances to transact routine business. The legislature may authorize, in the 
General Appropriations Act, the temporary delay of the excess balance 
reduction required for accounts under this subsection that exceed the amount 
appropriated for the dedicated purposes. This subsection does not apply to 
revenues in: 

(1) funds outside the treasury; 
(2) trust funds, which for purposes of this section include funds that 

may or are required to be used in whole or in part for the acquisition, 
development, construction, or maintenance of state and local government 
infrastructures, recreational facilities, or natural resource 
conservation facilities; 

(3) funds created by the constitution or a court; or 
(4) funds for which separate accounting is required by federal law. 

(c) The availability of revenues for general governmental purposes 
conferred by Subsection (b) expires on September 1, 12.2.2 [t-997]. 

SECTION 14. AMENDMENT. The heading to and Subsection (a) of 
Section 2201.003, Government Code, are amended to read as follows: 

Sec. 2201.003. TRANSFERS FROM CAPITAL TRUST [RELA'Flml 
'fO GENERAL REVENUE] FUND. (a) Interest earned by [Income fJom] the 
fund shall be deposited to the credit of the housing trust [gcnc1&l 
ICYCllbC] fund. 

SECTION 15. EFFECT OF ACT. This Act prevails over any other Act of 
the 75th Legislature, Regular Session, 1997, regardless of the relative dates of 
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enactment, that purports to create or re-create a special fund or account in the 
state treasury or to dedicate or rededicate revenue to a particular purpose, 
including any fund, account, or revenue dedication abolished under former 
Section 403.094, Government, Code. Revenues that, under the terms of 
another Act of the 75th Legislature, Regular Session, 1997, would be 
deposited to the credit of a special account or fund shall be deposited to the 
credit of the unobligated portion of the general revenue fund, unless the fund, 
account, or dedication is exempted under this Act. 

SECTION 16. EMERGENCY. The importance of this legislation and 
the crowded condition of the calendars in both houses create an emergency 
and an imperative public necessity that the constitutional rule requiring 
bills to be read on three several days in each house be suspended, and this 
rule is hereby suspended, and that this Act take effect and be in force from 
and after its passage, and it is so enacted. 

The amendment was read and was adopted by a viva voce vote. 

HB 2948 as amended was passed to third reading by a viva voce vote. 

HOUSE BILL 2948 ON THIRD READING 

Senator Ratliff moved that Senate Rule 7.18 and the Constitutional 
Rule requiring bills to be read on three several days be suspended and 
that HB 2948 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 29, Nays 0. 

Absent-excused: Ogden, Wentworth. 

HB 2948 was read third time and was passed by the following vote: 
Yeas 29, Nays 0. (Same as previous roll call) 

HOUSE CONCURRENT RESOLUTION 269 

The Presiding Officer laid before the Senate the following resolution: 

WHEREAS, Department of Public Safety officers faced a difficult 
situation recently when they responded to a hostage crisis precipitated by 
a group of armed separatists in Fort Davis, but through the restraint and sound 
judgment of the officers on the scene, a potential disaster was averted; and 

WHEREAS, The crisis began on April 27, 1997, when members of the 
Republic of Texas separatist movement seized two hostages, wounding one of 
the hostages in the process; the separatists then ensconced themselves in their 
Fort Davis compound, and Department of Public Safety officers and Texas 
Rangers were called to the scene; and 

WHEREAS, Texas Rangers Captain Barry Caver opened negotiations 
with the group and, prudently using unorthodox methods when necessary, 
secured the safe release of both hostages just 12 hours into the ordeal; despite 
provocative radio transmissions from the separatists indicating that they 
intended to attack, the law enforcement officers stood their vigil and withheld 
fire, allowing Captain Caver to continue negotiations; and 

WHEREAS, Those officers were aided in their efforts by a coalition of 
local, state, and federal entities, including the Parks and Wildlife Department, 
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the Forest Service, the Department of Criminal Justice, Smith County, the 
National Guard, the United States Border Patrol, and the Federal Bureau of 
Investigation; and 

WHEREAS, Seven days after the standoff began, the leader of the 
movement surrendered peacefully; a subsequent search of the compound 
revealed a disturbing array of weaponry, ammunition, and explosives; 
underscoring the tragedy that could have ensued if the negotiations had 
failed; and 

WHEREAS, Sworn to uphold, protect, and defend the laws of this state, 
peace officers are called on to exercise supreme self-control in the face of 
unpredictable and life-threatening situations, and order in our society rests 
largely in their ability to remain calm and focused under extreme duress; the 
officers involved in the Fort Davis incident truly lived up to these exacting 
standards, and through their actions they set an example of crisis resolution 
that will undoubtedly serve as a model for law enforcement agencies 
throughout the nation; now, therefore, be it 

RESOLVED, That the 75th Legislature of the State of Texas hereby 
commend the Department of Public Safety for its effective handling of the 
Fort Davis incident and extend to all law enforcement officials involved 
deepest thanks in behalf of their fellow Texans; and, be it further 

RESOLVED, That an official copy of this resolution be prepared for 
the Department of Public Safety as an expression of high regard by the 
Texas House of Representatives and Senate. 

The resolution was read. 

On motion of Senator Madia and by unanimous consent, the resolution 
was considered immediately and was adopted by a viva voce vote. 

GUESTS PRESENTED 

Senator Madia was recognized and introduced to the Senate members 
of the Public Safety Commission and the Texas Rangers. 

The Senate welcomed its guests. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 823 

Senator Carona submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 28, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 823 have had 
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the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

CARON A 
GALLEGOS 
LUCIO 
WHITMIRE 
CAIN 

BAILEY 
HILL 
TILLERY 
NAISHTAT 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to payroll deductions in certain municipalities. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 141.008, Local Government Code, is amended to 

read as follows: 
Sec. 141.008. PAYROLL DEDUCTIONS IN CERTAIN 

MUNICIPALITIES. (a) Except as provided by Subsection (bl the [Tire] 
governing body of a municipality with a population of more than 10,000 may 
deduct from a municipal employee's monthly salary or wages an amount 
requested in writing by the employee in payment of membership dues to 
a bona fide employees' association named by the employee. 

(b) The governing body of a municipahty wjth a population of more 
than 50.000 shall make the payroll deduction described by Subsection la) if 
requested jn writing by the employee and if the municipality permits 
deductions for purposes other than charitable donation, retirement plan 
contribution. deferred compensation. insurance or tax payment. 
or garnishment. 

(£) Participation in the payroll deduction program by a municipal 
employee who is on active full-time duty is voluntary. 

UU [ ttj] An employee's written request must: 
(1) be set out in a form prescribed and provid'ed by the municipal 

treasurer or comptroller; 
(2) state the amount to be deducted each month; and 
(3) direct the municipal treasurer or comptroller to transfer the 

deducted funds to the designated employees' association. 
W [tdJJ The amount deducted each month may not exceed the amount 

stated in the written request. However, the governing body of a municipality 
having a program under this section may impose and collect an administrative 
fee from each participating employee in addition to the membership dues that 
are withheld. The fee must be a reasonable amount to reimburse the 
municipality for the administrative costs of collecting, accounting for, and 
disbursing the membership dues. 

Ul [ttj] A request under this section remains in effect until the municipal 
treasurer or comptroller receives a written notice of revocation in a form 
prescribed and provided by the treasurer or comptroller and filed by 
the employee. 

SECTION 2. This Act takes effect September I, 1997. 
SECTION 3. The importance of this legislation and the crowded 

condition of the calendars in both houses create an emergency and an 



3630 SENME JOURNAL- REGULAR SESSION 

imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 966 

Senator Nelson submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 27, 1997 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 966 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

NELSON 
GALLEGOS 
TRUAN 
BARRIENTOS 

On the part of the Senate 

KUEMPEL 
LONGORIA 
KAMEL 
MERRITT 
OAKLEY 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2964 

Senator Nixon submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 28, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2964 have 
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had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

NIXON 
CAIN 
GALLEGOS 
GALLOWAY 
NELSON 

SADLER 
HARTNETT 
HILL 
FINNELL 
UHER 

On the part of the Senate On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

COMMITTEE SUBSTITUTE 
HOUSE BILL 2913 ON SECOND READING 

On motion of Senator Zaffirini and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading and passage to third reading: 

CSHB 2913, Relating to the authority of the Health and Human 
Services Commission to administer and operate the Medicaid managed 
care program. 

The bill was read second time. 

Senator Moncrief offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend CSHB 2913, in SECTION 1 of the bill, at the end of added 
Section 531.021(b), Government Code (Senate Committee Report, page 1, 
line 22), add "In adopting these rules and standards. the commission shall 
consult with the agencies that operate the Medicaid prosram." 

MONCRIEF 
ZAFFIRINI 

The amendment was read and was adopted by a viva voce vote. 

Senator Zaffirini offered the following amendment to the bill: 

Floor Amendment No. 2 

Amend CSHB 2913 by striking Section 531.021(c) 
in SECTION 1 (Senate committee report, page 1, lines 23-27), and by 
striking all of SECTION 2 from the bill (Senate committee report, 
page 1, lines 28 through page 2, line 1) and renumbering the subsequent 
SECTIONS accordingly. 

ZAFFIRINI 
HARRIS 

The amendment was read and was adopted by a viva voce vote. 

Senator Zaffirini offered the following amendment to the bill: 
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Floor Amendment No. 3 

Amend CSHB 2913 as follows: 
(1) In SECTION 3 of the bill, at the end of added Section 533.001, 

Government Code (Senate Committee Printing, page 2, between 
lines 28 and 29), add the following: 

(7) "Health care seryice region" or "reKion11 means a Medicaid 
mana~ed care service area as delineated by the commission. 

(2) In SECTION 3 of the bill, in added Section 533.002(5), Government 
Code (Senate Committee Printing, page 2, lines 44-47), strike " other than 
managed care or~anizations created by political subdivisions with 
constitutional or statutory oblii:ations to provide health care to 
indigent patients ". 

(3) In SECTION 3 of the bill, in added Section 533.005(6), Government 
Code, after the semicolon (Senate Committee Printing, page 3, line 59), 
strike 11 and 11

• 

(4) In SECTION 3 of the bill, at the end of added Section 533.005(7) 
(Senate Committee Printing, page 3, line 67), strike the period and 
substitute ";...Jl1ll!". 

(5) In SECTION 3 of the bill, between added 
Sections 533.005 and 533.006, Government Code (Senate 
Committee Printing, page 3, between lines 67 and 68), insert the following: 

18) a requirement that the commission. on the date of a recipient's 
enrollment in a managed care plan issued by the mana~ed care organization. 
inform the organization of the recipient's Medicaid recertification date. 

(6) In SECTION 3 of the bill, between added 
Sections 533.007 and 533.008, Government Code (Senate 
Committee Printing, page 5, between lines 18 and 19), insert the following: 

Sec. 533.0075 RECIPIENT ENROLLMENT. The commission shall: 
(1) encourage recipients to choose appropriate managed care plans 

and primary health care providers by: 
(A) providing initial information to recipients and providers in 

a region about the need for recipients to choose plans and providers not later 
than the 90th day before the date on which the commission plans to begin to 
provide health care services to recipients in that region through 
manaied care: 

(B) providint: follow-up information before assignment of 
plans and providers and after assignment. if necessary. to recipients who 
delay in choosint: plans and providers: and 

(C) allowin~ plans and providers to provide information to 
recipients or engage in marketing actiyities under marketing guidelines 
established by the commission under Section 533.008 after the commission 
approves the information or actjvitjes: 

(2) consider the followint: factors in assignin~ managed care plans 
and primary health care providers to recipients who fail to choose plans 
and providers: 

(A) the importance of maintaining existing provider-patient 
and physician-patient relationships. includin~ relationships with specialists. 
public health clinics, and community health centers: 
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!Bl to the extent possible. the need to assign family members to 
the same proyiders and plans: and 

(C) &eographjc conyenjence of plans and providers for 
recipients· and 

(3\ retain responsibility for enrollment and djsenro!!ment of 
recipients in managed care plans except that the commission may dele~ate 
the responsibility to an independent contractor who receives no form of 
payment from. and has no financial ties to any managed care oraanization. 

(7) In SECTION 3 of the bill, in added Section 533.008, Government 
Code (Senate Committee Printing, page 5, line 19), between "GUIDELINES." 
and 11 The 11

, insert "(.a.) 11
• 

(8) In SECTION 3 of the bill, at the end of added Section 533.008(4), 
Government Code, after the semicolon (Senate Committee Printing, page 5, 
line 32), strike "l!fil!''. 

(9) In SECTION 3 of the bill, at the end of added Section 533.008(5), 
Government Code (Senate Committee Printing, page 5, line 34), strike the 
period and substitute "~11 • 

(10) In SECTION 3 of the bill, between added 
Sections 533.008 and 533.009, Government Code (Senate Committee 
Printing, page 5, between lines 34 and 35), insert the following: 

(6) face-to-face marketing at public assistance offices by managed 
care organjzatjons or agents of those oraanjzations. 

(bl Thjs sectjon does not prohjbil: 
(!) the distribution of approved marketing materials at public 

assistance offjces· or 
(2) the proyjsjon of information direct]y to recipients under 

marketing guidelines established by the commission. 
(11) In SECTION 3 of the bill, in added Section 533.009(a), Government 

Code, between "diabetes" and the period (Senate Committee Printing, page 5, 
line 40), insert ". and use outcome measures to assess the programs". 

(12) In SECTION 3 of the bill, after added Section 533.010, Government 
Code (Senate Committee Printing, page 5, between lines 48 and 49), insert 
the following: 

Sec. 533.0ll. PUBLIC NOTICE. Nol later than the 30th day before the 
commission plans to issue a request for applications to enter into a contract 
with the commission to provide health care services to recipients in a region. 
the commjssjon shall publish notice of and make available for public review 
the request for applications and all related nonproprjetary documents. 
including the proposed contract. 

(13) In SECTION 3 of the bill, between added Subchapters A and B, 
Chapter 533, Government Code (Senate Committee Printing, page 5, 
line 49), strike "[Sectjons 533.011-533.020 reserved for expansion]" and 
substitute "[Sections 533.012-533.020 reserved for expansion]". 

The amendment was read and was adopted by a viva voce vote. 

Senator Zaffirini offered the following amendment to the bill: 
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Floor Amendment No. 4 

Amend CSHB 2913' as follows: 
(1) In SECTION 3 of the bill, strike added Section 533.003, Government 

Code (senate committee printing, page 2, lines 52-59), and substitute 
the following: 

Sec. 533.003. CONSIDERATIONS IN AWARDING CONTRACTS. In 
awarding contracts to manaaed care organizations the commission shall: 

(1) give preference to organizations that have significant participation 
in the organization's proyider network from each health care provider in the 
region who has traditionally proyided care to Medjcaid and charity 
care patients; 

(2) aive extra consideration to organizations that a~ree to assure 
continuity of care for at least three months beyond the period of Medicaid 
eliaibility for recipients· and 

(31 consider the need to use different mana~ed care plans to meet the 
needs of different populations. 

(2) In SECTION 3 of the bill, in added Section 533.005(6), Government 
Code, after the semicolon (senate committee printing, page 3, line 59), 
strike 11 ilfill 11

• 

(3) In SECTION 3 of the bill, at the end of added Section 533.005(7), 
Government Code (senate committee printing, page 3, line 67), strike the 
period and substitute 1'i...ll.!1.!i n. 

(4) In SECTION 3 of the bill, between added Section 533.005, 
Government Code, and added Section 533.006, Government Code (senate 
committee printing, page 3, between lines 67 and 68), insert the following: 

(8) a requirement that the managed care organization comply with 
Section 533.006 as a condition of contract retention and renewal. 

(5) In SECTION 3 of the bill, strike added Section 533.006(a)(l), 
Government Code (senate committee printing, page 4, lines 3-6) and 
substitute the following: 

(1) seek participatjon in the organization 1s provjder network from: 
(A) each health care provider in the region who has 

traditionally provided care to Medicaid recipients· and 
(B) each hospital in the region that has been designated as 

a disproportionate share hospital under the state Medicaid program: and 

ZAFFIRINI 
WEST 
MAD LA 

The amendment was read and was adopted by a viva voce vote. 

Senator Gallegos offered the following amendment to the bill: 

Floor Amendment No. S 

Amend CSHB 2913 as follows: 
(1) In SECTION 3 of the bill, strike added Section 533.004, Government 

Code (Senate committee printing, page 2, line 60, through page 3, line 34), 
and substitute the following: 

Sec. 533.004. MANDATORY CONTRACTS. (al In providing health 
care services through Medicaid manaied care to recipients in a health care 
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service region the commission shall contract with at least one managed care 
organization in that region that is licensed under the Texas Health 
Maintenance Organization Act (Chapter 20A. Vernon 1s Texas Insurance 
Code) to provide health care jn that region and that is: 

(1) wholly owned and operated by a hospital district jn that region: 
(2) created by a nonprofit corporation that: 

(A) has a contract. agreement or other arrangement with 
a hospital district in that region or with a municipality in that region that owns 
a hospital licensed under Chapter 241. Health and Safety Code and has an 
obliiation to provide health care to indigent patients· and 

(Bl under the contract aireement. or other arrangement. 
assumes the obligation to provide health care to indi~ent patients and leases. 
manages. or operates a hospital facility owned by the hospital district or 
municipality· or 

(3) created by a nonprofit corporation that has a contract. agreement 
or other arrangement with a hospital district in that region under which the 
nonprofit corporation acts as an agent of the district and assumes the district's 
obligation to arrange for services under the Medicaid expansion for children 
as authorized by Chapter 444 Acts of the 74th Legislature, Regular 
Session. I 995. 

(b) A managed care ocganjzation described by Subsection (al is subject 
to all terms and conditions to which other managed care oreanjzations are 
subject including all contractual regulatory. and statutory provisions 
relating to particii>ation in the Medicaid managed care program. 

(c) The commission shall make the awarding and renewal of a mandatory 
contract under this section to a managed care organization affiliated with 
a hospital district or municipality contingent on the district or municipality 
entering into a matching funds a~reement to expand Medicaid for children as 
authorized by Chapter 444, Acts of the 74th Legislature. Regular 
Session, 1995. The commission shall make compliance with the matching 
funds agreement a condition of the continuation of the contract with the 
managed care organization to provide health care services to recipients. 

(d) Subsection (cl does not apply if: 
' (1) the commissjon does not expand Medicaid for children as 

authorized by Chapter 444. Acts of the 74th Legislature. Regular 
Session. 1995: or 

(2) a waiver from a federal agency necessary for the expansion is 
not granted. 

(2) In SECTION 3 of the bill, strike Subsection (g) (Senate committee 
printing, page 7, line 9) and substitute the following: 

(g) If, on the effective date of this Act, the commission has contracted 
with a managed care organization to provide health care services through 
Medicaid managed care to recipients in a region, the commission shall award 
at least one mandatory contract under Section 533.004, Government Code, as 
added by this Act, on the renewal date of that contract. 

(h) This section takes effect immediately. 

GALLEGOS 
ZAFFIRINI 

The amendment was read and was adopted by a viva voce vote. 
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Senator Madia offered the following amendment to the bill: 

Floor Amendment No. 6 

Amend CSHB 2913, in SECTION 3 of the bill, by striking added 
Section 533.022, Government Code (Senate committee printing, page 5, 
lines 57-67), and substituting the following: 

Sec. 533.022. COMPOSITION. A committee consists of representatives 
from entities and communities in the re2ion as considered necessary by the 
commjssion to ensure representation of interested persons. includin~ 
representatives of: 

(1) hospitals: 
(2) managed care organizations· 
(3) primary care proyjders: 
(4) state agencies: 
(5) consumer advocates: 
(6) recipients: 
(7) rural providers: 
(8) long-term care providers: 
(9) specialty care providers. includin~ pediatric providers: and 
(10) political subdivisions with a constitutional or statutory 

obligation to provide health care to indigent patients. 

MAD LA 
ZAFFIRINI 

The amendment was read and was adopted by a viva voce vote. 

CSHB 2913 as amended was passed to third reading by a viva 
voce vote. 

COMMITTEE SUBSTITUTE 
HOUSE BILL 2913 ON THIRD READING 

Senator Zaffirini moved that Senate Rule 7.18 and the Constitutional 
Rule requiring bills to be read on three several days be suspended and 
that CSHB 2913 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 29, Nays 0. 

Absent-excused: Ogden, Wentworth. 

CSHB 2913 was read third time and was passed by the following vote: 
Yeas 29, Nays 0. (Same as previous roll call) 

SENATE BILL 527 WITH HOUSE AMENDMENT 

Senator Patterson called SB 527 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Floor Amendment No. 1 

Amend SB 527 by striking added Section 614.063, Government Code, in 
SECTION 1 of the bill (House committee printing page 1, lines 15-18), and 
substituting the following: 
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Sec. 614.063. POLYGRAPH EXAMINATION. (a) A peace officer may 
not be suspended. djscbaq:ed, or subjected to any other form of employment 
discrimination by the organization employing or appointing the peace officer 
because the peace officer refuses to submit to a polygraph examination as part 
of an internal investigation re~arding the conduct of the peace officer unless: 

(1) the complainant submits to and passes a polygraph 
examination: or 

12) the peace officer is ordered to take an examination under 
Subsection (dl or (e). 

(bl Subsection (a)(l) does not apply jf the complainant is physically or 
mentally incapable of being polygraphed. 

(c) For the purposes of tbjs section. a person passes a polygraph 
examination if. in the opinion of the polygraph examiner no deception is 
indicated regarding matters critical to the matter under inyesti~ation. 

(d) The bead of the law enforcement ornanization that employs or 
appoints a peace officer may require the peace officer to submit to 
a polygraph examination under this subsection if: 

(1) the subject matter of the complaint is confined to the internal 
operations of the organization employing or appointing the peace officer: 

(2) the complajnant js an employee or appointee of the organization 
employing or aiipointing the peace officer· and 

(3) the complaint does not appear to be invalid based on the 
information available when the polygraph is ordered. 

(e) The bead of the law enforcement ornanization that employs or 
appoints a peace officer may require the peace offjcer to submit to 
a polygraph examjnation under this subsection if the head of the law 
enforcement organization considers the circumstances to be extraordinary 
and the head of the law enforcement organization be!ieyes that the integrity 
of a peace officer or the law enforcement organization is in question, The 
bead of the Jaw enforcement organization shall provide the peace officer 
with a written explanation of the nature of the extraordinary circumstances 
and how the integrity of a peace officer or the law enforcement 
organization is in question. 

The amendment was read. 

Senator Patterson moved to concur in the House amendment to SB 527. 

The motion prevailed by the following vote: Yeas 29, Nays 0. 

Absent-excused: Ogden, Wentworth. 

RECESS 

On motion of Senator Truan and by unanimous consent, the Senate 
at 11:58 a.m. recessed until 1:00 p.m. today. 

AFTER RECESS 

The Senate met at 1 :00 p.m. and was called to order by President Pro 
Tempore Zaffirini. 
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CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2918 

Senator Whitmire submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 28, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2918 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

WHITMIRE 
DUNCAN 
PATTERSON 
SHAPIRO 
SHAPLEIGH 
On the part of the Senate 

PLACE 
EDWARDS 
FARRAR 
TALTON 

On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

SENATE BILL 701 WITH HOUSE AMENDMENT 

Senator Armbrister called SB 701 from the President's table for 
consideration of the House amendment to the bill. 

The President Pro Tempore laid the bill and the House amendment 
before the Senate. 

Amendment No. 1 

Amend SB 701 as follows: 
(1) In SECTION 2 of the bill, in Section 66.07, Education Code (page 2, 

lines 5-6) between "other entities'1 and "to serve" strike: ". in or outside 
this state. 11

• 

(2) In SECTION 3 of the bill, in Section 85.70, Education Code 
.(page 2, line 24) between 11 other entities 11 and "to serye 11 strike: 11 in or 
outside this state 11

• 

The amendment was read. 

On motion of Senator Armbrister, the Senate concurred in the House 
amendment to SB 701 by a viva voce vote. 
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SENATE BILL 633 WITH HOUSE AMENDMENT 

Senator Brown called SB 633 from the President's table for 
consideration of the House amendment to the bill. 

The President Pro Tempore laid the bill and the House amendment 
before the Senate. 

Floor Amendment No. 1 

Amend SB 633, in SECTION 1 of the bill, in proposed 
Section 2001.0225(g)(3), Government Code (committee printing page 5, 
line 10), after "state 11 insert 11 or a sector of the state". 

The amendment was read. 

On motion of Senator Brown, the Senate concurred in the House 
amendment to SB 633 by a viva voce vote. 

PERMISSION TO MEET GRANTED 

On motion of Senator Brown and by unanimous consent, the 
conference committee on SB 1 was granted permission to meet while the 
Senate was in session. 

SENATORS ANNOUNCED ABSENT-EXCUSED 

On motion of Senator Sibley, Senators Armbrister, Brown, and Truan 
were announced 11 Absent-excused" on account of important business. 

SENATE BILL 877 WITH HOUSE AMENDMENT 

Senator Sibley called SB 877 from the President's table for 
consideration of the House amendment to the bill. 

The President Pro Tempore laid the bill and the House amendment 
before the Senate. 

Amendment 

Amend SB 877 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the regulation of the practice of dentistry. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF 

TEXAS: 
SECTION 1. Subsection (a), Section 1, Article 4544, Revised Statutes, 

is amended to read as follows: 
(a) It shall be the duty of the Board to provide for the examination of all 

applicants for license to practice dentistry in this State. Each person 
applying for an examination shall pay to said Board a fee set by the Board 
and shall be granted a license to practice dentistry in this State upon his 
satisfactorily passing an examination provided for by said Board on subjects 
and operations pertaining to dentistry which shall include Anatomy, 
Physiology, Anaesthesia, Biochemistry, Dental Materials, Diagnosis, 
Treatment Planning, Ethics, Jurisprudence, Hygiene, Pharmacology, 
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Operative Dentistry, Oral Surgery, Orthodontia, Periodontia, Prosthetic 
Dentistry, Pathology, Microbiology, and such other subjects as are regularly 
taught in reputable Dental Schools as the Board may in its discretion require. 
[Th:e cxttntinatiou shall be gi1cn cithc1 orally or in n:1iting, 01 h) giving n 
ptactical de1uonstration of the applicant's skill, 01 by any eo1nbination of such 
ntcthods 01 subject!\ as the Board 1nay in its discretion rcqnhc.] The Board 
shall contract with an independent or regional testing service for any required 
clinical examination. In the event that the Board uses a regional testing 
service, the Board is authorized to contract for or otherwise use the services 
of licensed dentists in this state for the purpose of providing assistance to the 
regional testing service. The Board shall have the written portion of the 
examination validated by an independent testing professional. 

SECTION 2. Article 4545, Revised Statutes, is amended to read 
as follows: 

Art. 4545. QUALIFICA TJONS OF APPLICANTS. Each applicant for 
a license to practice dentistry in this state shall be not less than 
twenty-one (21) years of age and shall present evidence of 2ood moral 
character and: 

ill proof of graduation from a dental school accredited by the 
Commission on Dental Accreditation of the American Dental Association: or 

(2l proof of: 
CA) graduation from a dental school that is not acqedjted by 

the Commission on Dental Accredjtation of the American Dental 
Association: and 

(B) successful completion of training in an American Dental 
Association approved specialty in an education pro~ram that is accredited by 
the Commission on Dental Accreditation and that consists of at least two 
years of training as specified by the Council on Dental Education [1epblable 
dental college and evidence of good 11101al chrnactet. A dental college shall 
be held ttptttable n:hosc enhance 1equiten1ents and course of insttttetion arc 
ns high as those adopted bj the better class of dental colleges of the United 
States, nnd nhosc course of inst1dction shall be the equivalent of not less than 
fottt (4) tenns of eight (8} 111011ths each]. 

SECTION 3. Article 4545a, Revised Statutes, is amended to read 
as follows: 

Art. 4545a. LICENSING BY CREDENTIALS[, LICENSING 01' 
l'OREiml 'fRAHIEB BEN'flS'fS). 

[See:-+.) (a) The State Board of Dental Examiners, upon payment by the 
applicant of a fee set by the Board, shall grant a license to practice dentistry 
or dental hygiene to any reputable dentist or dental hygienist who: 

(1) is licensed in good standing as a dentist or dental hygienist in 
another state, the District of Columbia, or a territory of the United States that 
has licensing requirements that are substantially equivalent to the 
requirements of this Act; 

(2) has not been the subject of final or pending disciplinary action in 
any jurisdiction in which the dentist or dental hygienist is or has 
been licensed; 

(3) has graduated from a dental or dental hygiene school accredited 
by the Commission on Dental Accreditation of the American Dental 
Association apd approved by the Board accordin2 to rules established by 
the Board; 



WEDNESDAY, MAY 28, 1997 3641 

( 4) has passed a national or other examination recognized by the 
Board relating to dentistry or dental hygiene; 

(5) has successfully completed the Board's jurisprudence examination; 
(6) has submitted documentation of current cardiopulmonary 

resuscitation certification; [attd] 
(7) has practiced dentistry or dental hygiene: 

(A) for a minimum of five years immediately prior to 
applying; lll 

(B) as a dental educator at a dental school or dental hygiene 
school accredited by the Commissjon on Dental Accreditation of the 
American Dental Association for th5l [a minimttm of] five years immediately 
preceding the date of applying for the license; l!fil! 

(8) has met any additional criteria established by Board rule [or 
[(C) fu1 two yea1s of obligated sc1 ;ice in the state undct the 

National Ilcalth Service Cotps 01 othet fcdctal seholatship 01 loan 
1ep&Jilltnt p1og1an1]. 

(b) In addition to the qualifications of Subsection (a) of this article, 
a dentist applicant must be endorsed by the board of dentistry of the 
jurisdiction of current practice. 

(c) The Board must complete the processing of an application for 
a license not later than the 180th day after all documentation and examination 
results required by this section have been received by the Board or grant 
a license to the applicant. 

[See. 2. (a) The Boatd, ttpon pay n1c1tl by the applicant of a fee set by the 
Boa1d, shall giant a license to &: dentist or dental hygienist oho has not 
gradttatcd front a dental 01 dental hygiene school aeeteditcd bj the 
Co1nn1isJion 011 Dental 1\:cereditation of the A1nc1ican Dcntal 1\:ssociation if. 

[(1) the dentist or dental hjgicnist has practiced for a 111ini1nu1n of 
fi v c y ca1 s im1nediately pt io1 to applying, 

((2) the dentist 01 dental hygienist has not been the subjeet of final 01 

pending disciplinary action in any ju1isdiction in nbicb the dentist 01 dental 
hygienist is or ha5 been licensed, 

[(3) the Boatd, throttgh a p1oeedu1e adopted by 1ule, has detc1mined 
th1\t the educational qualifications ate equi~1\lent to those 1equhed to ptaetiee 
dentistry 01 dental hjgiene in the state, a11d 

[(4) the dentist 01 dental hygienist has eontpleted all exanainations 
required by the Boa1d fot lieensttrc. 

((b) The Boa1d Jnust complete the p1occssing of an application foz 
a liecnsc not later than the 180Lh day afte1 all docuzncntation, the 
detc11nination of educational equiealent), and exarnination results rcqui1ed 
by this section have been 1cceived by the Boatd 01 grant a license to the 
applicant. 

[(e) lr11 applicant for a license to practice dentishy applying undet this 
section oho fails the qualifjing clinical exarninatioa zequircd by the Boazd 
undc1 its 1nlcs tlncc thncs shall be zeqttized to attend a tno )t<'h p1og1a111 at 
a dental 5thool acczedited by the Co1n1nission on Dental 2\eercditation of the 
Amc1ican Dental Association. The Boatd shall tevicn 1¥>0 yest ptograms 
offered to fulfill the 1cqui1e1nents of this 5ttbsection for 
educational sttfficicncy.] 
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SECTION 4. Article 4548c, Revised Statutes, is amended to read 
as follows: 

Art. 4548c. PRACTICE AFTER LICENSE HAS BEEN REVOKED. No 
person whose license to practice dentistry in this State has been [•hall be] 
revoked by any district court of this State or by the State Board of Dental 
Examiners may [s!tttH] practice or attempt to practice dentistry or dental 
surgery in this State after such license has been so revoked. 

SECTION 5. Article 4548e, Revised Statutes, is amended to read 
as follows: 

Art. 4548e. USE OF TRADE NAME. Any person. corporation (It •ball 
be tinlanful fot any pctson 01 pe1sons to ptaeticc dentistry in this State under 
the nau1c of a co1 pot ation, company, al'lsociation, 01 h ade na111c unless 
included as a p10111incnt pottion of stteb nante is the p1opc1 nantc nsed on the 
license, tts issued by the State Boatd of Dental Exa1nine1s, of the dentist or 
dentists pt acticing undc1 such co1po1ate, eon1pany, association, or h ade 
na1ne. P1ovidcd, hone~er, any co1po1atc], company, QI association may use 
a corporation. compapy. association, or trade name. Any advertisement by 
the corporation. company. association. or trade name must [used by a g1ottp of 
denti!!>ts in a nonp1int 1nedit11n !!>hall only be 1eq11ilcd to] include prominently 
the name of at least one dentist practicing under such name. The person. 
corporatjon. company. or association shall file with the State Board of Dental 
Examiners a list of all dentists who practice under the name and a list of each 
trade name used if the trade name is different from the corporation. company. 
or association name. A list required under this section must be updated and 
filed with the Board not later than the 30th day after the date of the chan2e. 
Each day of violation of this Article shall constitute a separate offense. 

SECTION 6. Section 1, Chapter 501, Acts of the 45th Legislature, 
Regular Session, 1937 (Article 4548h, Vernon's Texas Civil Statutes), is 
amended by amending Subsections (f) through (j) and adding Subsections 
(k) and (1) to read as follows: 

(f) A complaint received under this article must be filed wjth the Board 
and reviewed to determine jurisdiction. If the Board has jurisdiction. the 
Board shall require an investiaation of the complaint to determine the facts 
concernina the complaint. 

(g) The Board shall dispose of all complaints in a timely manner. The 
Board shall establish a schedule for conducting each phase of a complaint that 
is under the control of the Board. The schedule shall be kept in the 
information file for the complaint. A change in the schedule must be noted in 
the complaint information file. 

(l!) (~] The Executive Director of the Board shall notify the Board of 
the number of complaints that extend beyond a two-year time frame for 
resolution. The Executive Director shall provide the Board with an 
explanation of the reasons that the complaints have not been resolved. The 
notice and explanation required shall be provided to the Board periodically at 
regularly scheduled Board meetings. 

ill[~] The Board by rule shall adopt procedures governing: 
(1) informal disposition of a contested case under Section 2001.056, 

Government Code; and 
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(2) informal proceedings held iri compliance with 
Section 200!.054(c), Government Code. 

(il [fry] Rules adopted under this section must provide the complainant, 
where applicable and permitted by law, an opportunity to be heard, must 
provide the licensee an opportunity to be heard, and must require the presence 
of an attorney to advise the Board or the Board's employees. The attorney 
must be a member of the Board's legal staff, if the Board has a legal staff. If 
the Board does not have a legal staff, the attorney must be an employee of the 
office of the attorney general. 

.(k) [fill The Board by rule shall develop a system for monitoring license 
holders' compliance with the requirements of this Act. Rules adopted under 
this section shall include procedures for monitoring a license holder who is 
ordered by the Board to perform certain acts to ascertain that the license 
holder performs the required acts and to identify and monitor license holders 
who represent a risk to the public. 

(l) The Board may only consider a complaint that is filed with the Board 
not Jater than the fourth anniversary of the date the complained-of act 
occurred or of the date the complainant discovered. or in the exercise of 
reasonable diligence should have discovered. the occurrence of the 
complained-of act. 

SECTION 7. Sections 2 and 3, Chapter 501, Acts of the 45th Legislature, 
Regular Session, 1937 (Article 4548h, Vernon's Texas Civil Statutes), are 
amended to read as follows: 

Sec. 2. (a) The Board shall revoke[, cancel,] or suspend any license or 
licenses that may have been issued by such Board, impose a fine on a license 
holder. place on probation with conditions a person whose license has been 
suspended, or reprimand a licensee if in the opinion of a majority of such 
Board any person or persons to whom a license has been issued by said Board 
to practice dentistry or dental hygiene in this State shall have, after the 
issuance of such license, violated any of the provisions of the Statutes of the 
State of Texas relating to the practice of dentistry or dental hygiene in this 
State, or any of the provisions of Chapter 9, Title 71, Revised Statutes, or any 
amendments that may hereafter be made thereto, or a rule of the Board. All 
revocations[, cancellations,] or suspensions of licenses by the Board shall be 
made in the manner provided by Chapter 2001, Government Code 
(Administrative Procedure Act). 

(b) Notice of a hearing issued [i1:ll eo111plaints to be considctcd] by the 
Board under this article shall be made in writing and shall set out the alleged 
violations of such Statutes or rules. 

(c) [/t11 co1npJaints nndc1 this a1ticlc as 1ceci:;ed shall be filed nith the 
Scc1ctat) of the Boatd 01 an attthotizcd ctnploycc of the Boatd. All 
contplaints filed nith the Boa1d shall be 1c~ic"1cd to dctc1n1inc jurisdiction, 
and ifjutisdiction exists, the Sec1cta1y of the Boatd 01 dcsignec shall cause an 
in~ estigation of such cotnplaiat to be made to dcte11nine the facts in such case. 
If the facts as dete1111h1cd by stteh in~estigation justif) ftuthet action, the 
disposition of the co1nplaint shall eo111ply n ith this a1 tiele. 

[fdJ] If a licensee suspension is probated, the Board may require 
the practitioner: 
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(1) to report regularly to the Board on matters that are the basis of 
the probation; 

(2) to limit practice to the areas prescribed by the Board; or 
(3) to continue or review professional education until the 

practitioner attains a degree of skill satisfactory to the Board in those areas 
that are the basis of the probation. 

(!!) [(tj] If the Board or an executive committee of the Board determines 
from the evidence or information presented to it that a person licensed under 
this Act by continuation in practice would constitute a clear, imminent, or 
continuing threat to a person's physical health or well-being, the Board or the 
executive committee of the Board shall temporarily suspend the license of 
that person. The license may be suspended under this section without notice 
or hearing on the complaint, provided the Board or the executive committee of 
the Board simultaneously with the temporary suspension requests the State 
Office of Administrative Hearings to set a date for a hearing on the temporary 
suspension. A hearing shall be held not later than fourteen (14) days after the 
date of the suspension unless a continuance is requested by the licensee. 
A second hearing on the suspension shall be held by the State Office of 
Administrative Hearings within sixty (60) days after the date the suspension 
was ordered or after the date specified in the continuance requested by the 
licensee. The time requirements in this subsection must be adhered to or the 
suspension is lifted without further order or action. 

W [ffl) All proceedin&s under thjs section are subject to Chapter 2001, 
Government Code [ cornplttints coru;idc1ed by the Board 1nast be filed with the 
Boatd within fotu (4) ycats aftc1 the date on nhich the act oeeu11ed 01 within 
fott1 (4) y ca1 s after a cotnplainant disco c;: ct cd, or in the cxct cisc of 1 e&souablc 
diligence should lutve discovered, the oectt11cncc of the set]. 

Sec. 3. (a) A person aggrieved by a ruling, order, or decision of the 
Board under this article has the right to appeal as provided by Chapter 2001, 
Government Code [to a district eoutt in the cotnttJ of his 1csidcnec 01 in the 
coanty ~·~•etc the alleged offense occa11ed nithia thitty (38) d&JS f10111 the 
sci •ice of notice of the action of the Board]. 

(b) [The appeal hatdng been p1opctl} filed, the cou1t ma) 1equcst of the 
Boa1d and the Boa1d on tccci11ing the 1eqttest shall within thittj (30) dA)S 
p1epa1c and tt&ilStnit to the eou1t a cetlified cop) of its entite teco1d in the 
111atte1 in nhich the appeal has been taken. The app~al shall be tticd in 
accotdancc uvith the Texas Rttlcs of Civil P1occdtt1c. 

[(tj] If an aggrieved person fails to perfect an appeal as provided in this 
section, the Board's ruling shall become final. 

(!;)[Ed}] Review by the court shall be by the substantial evidence rule 
and not de novo. 

[{c) The coa1t th&), in its disc1ction, pc11nit a petson n:ho files an appeal 
unde1 this section to sta) cnfo1ccn1cnt of pcnalt) 01 ptutislnncnt by gi•ing to 
the coutt a supcrscdeas bond that i ... appro•ed by the coutt, unless thccc is 
a finding of clear, imntincnt, 01 continuing ha11n to a pet son's ph)sical health 
or well being b) the State Office ofAdminist1ati11e Ileatings in a heating held 
undet Section 2(e) of this at title. If the eotu t sustains the oeett11 enee of the 
.. iolation, the co tut n1ay uphold the antottnt of pcnalt) 01 punislnncnt assessed 
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01 may 1cducc the a111ount of pcnalLJ 01 punishrncnt assessed. If the conrt 
does not sustain the occu11c11cc of the Yiolation, the court shall order that no 
penalty 01 punishment is assessed.] 

SECTION 8. Subsection (b), Article 4548i, Revised Statutes, is amended 
to read as follows: 

(b) Any person who shall violate a provision of Chapter 9, Title 71, 
Revised Statutes, is liable to the state for a civil penalty in an amount not to 
exceed 15..ilill! [sr,500]. Each day a violation continues or occurs is 
a separate violation for the purpose of imposing a penalty. On request of the 
Board, the attorney general or the county attorney or district attorney of the 
county in which the violation is alleged to have occurred shall file suit to 
collect the penalty. A civil penalty collected under this subsection shall be 
deposited in the state treasury to the credit of the general revenue fund. 

SECTION 9. Chapter 9, Title 71, Revised Statutes, is amended by adding 
Article 4548k to read as follows: 

Art. 4548k. CONTRACTUAL AND ORGANIZATIONAL 
AGREEMENTS 

Sec. 1. (a) A person or organization providin&i dental services in this 
state under an agreement or contract that allows another person or 
or2anization to control or influence any aspect. including business and 
profess·ional aspects of the provision of dental services by the person or 
organization on reguest shall report to the Board under rules adopted by 
the Board: 

(1) jnformation concerning the contract or agreement: 
(2) the manner in which fees are billed to a patient· 
(3) the manner in which the dental service provider is paid and 

information if any. proyided to a patient concernine that payment agreement 
or contract· and 

( 4) jnformation concerning the nature of the arrangement provided 
to shareholders of oreanizations contracting with a dental service provider. 

(b) A person or organization practicine dentistry that has one or more 
dentists practicini with or under the person or organization regardless of 
whether the dentist has an ownership interest or an employment or contractual 
relationship. is responsible for all professional ac1s done under the name of 
the person or organization. This article does not affect an individual license 
holder's responsibilities and rights under this chapter. 

Sec. 2. A statute relating to the practice of dentistry in this state may not 
be construed to prohibit a licensed dentist from maintaining any number of 
offices in this state if the dentist: 

(1) assumes full legal responsibility and liability for the dental 
services rendered in each of the dentisfs offices: and 

(2) complies with the requirements prescribed by Board rule. 
SECTION 10. Section 1, Article 4549, Revised Statutes, is amended to 

read as follows: 
Sec. 1. The State Board of Dental Examiners shall have authority to 

refuse to examine any person or refuse to issue a dental license or a dental 
hygienist license to any person for any one or more of the following causes: 

(a) Proof of presentation to the Board of any dishonest or fake 
evidence of qualification, or being guilty of any illegality, fraud, or deception 
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in the process of examination, or for the purpose of securing a license 
or certificate. 

(b) Proof of chronic or habitual intoxication or addiction to drugs on 
the part of the applicant. 

(c) Proof that the applicant has been guilty of dishonest or illegal 
practices in or connected with the practice of dentistry or dental hygiene. 

(d) Proof of conviction of the applicant of a felony [involving 111orsl 
tu1pitudc] under the laws of this State or any other State or of the 
United States. 

(e) Proof that the applicant violated any of the provisions of the 
statutes of the State of Texas relating to the practice of dentistry or any 
provisions of Chapter 9, Title 71, Revised Statutes, within 12 months before 
the filing of an application for the license. 

SECTION 11. Section 2, Article 4549, Revised Statutes, is amended to 
read as follows: 

Sec. 2. The State Board of Dental Examiners shall have jurisdiction and 
authority, after notice and hearing, to suspend or revoke a dental license or 
a dental hygienist license, to impose a fine on a person licensed under this 
chapter. to place on probation with conditions a person whose license or 
certificate is suspended, or to reprimand a licensee or certificate holder, and 
in addition to or in lieu of said suspension, revocation, probation, or 
reprimand, to assess an administrative penalty as provided for in 
Article 4548j, Revised Statutes, for any one or more of the following causes: 

(a) Proof of insanity of the holder of a license or certificate, as 
adjudged by the regularly constituted authorities. 

(b) Proof of conviction of the holder of a license or certificate of any 
felony or a misdemeanor involving fraud under the laws of this State or any 
other State or of the United States. 

(c) That the holder thereof has been or is guilty of dishonorable 
conduct, malpractice, [or] gross incompetency. or failure to treat a patient 
according to the standard of care in the practice of dentistry or dental hygiene. 

(d) That the holder thereof has been or is guilty of any deception or 
misrepresentation for the purpose of soliciting or obtaining patronage. 

( e) That the holder thereof procured a license or certificate through 
fraud or misrepresentation. 

(f) That the holder thereof is addicted to habitual intoxication or the 
use of drugs. 

(g) That a dentist employs or permits or has employed or permitted 
persons to practice dentistry in the office or offices under his control or 
management, who were not licensed to practice dentistry. 

(h) That the holder thereof has failed to use proper diligence in the 
conduct of his practice or to safeguard his patients against 
avoidable infections. 

(i) That the holder thereof has failed or refused to comply with any 
State law relating to the regulation of dentists or dental hygienists. 

(j) That the holder thereof has failed or refused to comply with the 
adopted and promulgated rules and regulations of the Board. 
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(k) That the holder thereof is physically or mentally incapable of 
practicing with safety to dental patients. 

(l) That the holder thereof has been negligent in the performance of 
dental services which injured or damaged dental patients. 

(m) Proof of suspension, revocation, probation, reprimand, or other 
restriction by another State of a license or certificate to practice dentistry or 
dental hygiene based upon acts by the licensee or certificate holder 
enumerated in this section. 

(n) That the holder thereof has knowingly provided or agreed to 
provide dental care in a manner which violates any provision of federal or 
State law regulating a plan whereby any person undertakes to provide, 
arrange for, pay for, or reimburse any part of the cost of any dental care 
services or regulating the business of insurance. 

SECTION 12. Subsection (a), Section 3, Article 4549, Revised Statutes, 
is amended to read as follows: 

(a) If the Board proposes to refuse to examine a person, to suspend or 
revoke a license. to impose a fine. to place on probation a person whose 
license has been suspended. or to reprimand a license holder. the person is 
entitled to a hearing under Chapter 2001 Government Code [befo1 e the 
lhtlmi]. 

SECTION 13. Article 4549-1, Revised Statutes, is amended to read 
as follows: 

Art. 4549-1. REVOCATION AND SUSPENSION OF LICENSE FOR 
DRUG-RELATED FELONY CONVICTION. On conviction of a person 
licensed by the board of a felony under Chapter 481, Health and Safety Code, 
Section 485.033, Health and Safety Code, or Chapter 483, Health and Safety 
Code, the board shall, after an administrative hearing conducted in 
accordance with Chapter 2001. Government Code [the i'rdrni11istrati c e 
Ptoeedtttc and Texas Register Act, as a111cnded (irrticlc 6252 13a, 1/e111on's 
'fcxas Ci>il Statntes)], in which the fact of conviction is determined, suspend 
the person's license. On the person's final conviction, the board shall revoke 
the person's license. The board may not reinstate or reissue a license to 
a person whose license is suspended or revoked under this article except on an 
express determination based on substantial evidence contained in an 
investigative report indicating that the reinstatement or reissue of the license 
is in the best interests of the public and of the person whose license has been 
suspended or revoked. 

SECTION 14. Article 4550, Revised Statutes, is amended to read 
as follows: 

Art. 4550. RECORDS OF THE BOARD 
Sec. 1. The Board shall keep records in which shall be registered the 

name and residence filll! [ m] place of business of all persons authorized under 
this law to practice dentistry, dental hygiene and such other professions or 
businesses under its jurisdiction as provided by law. Each dentist, dental 
hygienist, dental laboratory, and dental technician registered with the Board 
shall timely notify the Board of: 

(1) any change of address of the place of business of fil!£h [the] 
dentist, hygienist, laboratory, or technician; and 
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(2) any change of employers by mciJ [tire] dentist, hygienist, 
laboratory, or technician. and any change of owners of the laboratory. 

The Board is timely notified if it receives the notice within 60 days after 
the date the change occurs. 

Sec. 2. All of the records and files of the ['l'etts] State Board of Dental 
Examiners shall be public records and open to inspection at reasonable times, 
except the investigation files and records which shall be confidential and shall 
be divulged only to persons so investigated upon completion of said 
investigation. It is not a vjolatjon of this section for the Board to share 
investigation files and records with another state reiulatory agency or federal 
law enforcement agency during the course of a joint investi2ation or in 
determinin~ the feasibility of conducting an investigation. 

SECTION 15. Subsection (b), Article 4551, Revised Statutes, is 
amended to read as follows: 

(b) The Board shall establish reasonable and necessary fees so that the 
fees, in the aggregate, produce sufficient revenue to cover the cost of 
administering this Act. 

[The Board rnn)I not set a fee at an atnount less than the arnottnt of that fee 
on Septcntber 1, 1993.] 

SECTION 16. Article 455la, Revised Statutes, is amended to read 
as follows: 

Art. 455la. PERSONS REGARDED AS PRACTICING DENTISTRY. 
Any person shall be regarded as practicing dentistry within the meaning of 
this Chapter: 

(1) Who publicly professes to be a dentist or dental surgeon or who 
uses or permits to be used for himself or for any other person, the title of 
"Doctor," 11 Dr.," 11 Doctor of Dental Surgery," "D.D.S., 11 11 Doctor of Dental 
Medicine," "D.M.D., 11 or any other letters, titles, terms or descriptive matter,,. 
includini: use of the terms 11 denturist 11 or 11 denturism. 11 which directly or 
indirectly represents him as being able to diagnose, treat, remove stains or 
concretions from teeth, provide surgical and adjunctive treatment for any 
disease, pain, injury, deficiency, deformity or physical condition of the 
human teeth, oral cavity, alveolar process, gums, jaws or directly related and 
adjacent masticatory structures. 

(2) Who shall offer or undertake by any means or methods 
whatsoever, to clean teeth or to remove stains, concretions or deposits from 
teeth in the human mouth, or who shall undertake or offer to diagnose, treat, 
operate, or prescribe by any means or methods for any disease, pain, injury, 
deficiency, deformity, or physical condition of the human teeth, oral cavity, 
alveolar process, gums, or jaws. 

(3) Any person who shall offer or undertake in any manner to 
prescribe or make, or cause to be made, an impression of any portion of the 
human mouth, teeth, gums, or jaws, for the purpose of diagnosing, 
prescribing, treating, or aiding in the diagnosing, prescribing or treating, any 
physical condition of the human mouth, teeth, gums or jaws, or for the 
purpose of constructing or aiding in the construction of any dental appliance, 
denture, dental bridge, false teeth, dental plate or plates of false teeth, or any 
other substitute for human teeth. 
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( 4) Any one who owns, maintains or operates any office or place of 
business where he employs or engages, under any kind of contract 
whatsoever, any other person or persons to practice dentistry as above defined 
shall be deemed to be practicing dentistry himself and shall himself be 
required to be duly licensed to practice dentistry as hereinabove defined, and 
shall be subject to all of the other provisions of this Chapter, even though the 
person or persons so employed or engaged by him shall be duly licensed to 
practice dentistry as hereinabove defined, unless otherwise provided by law. 

(5) Any person, firm, group, association, or corporation who shall 
offer or undertake to fit, adjust, repair, or substitute in the human mouth or 
directly related and adjacent masticatory structures any dental appliance, 
structure, prosthesis, or denture, or who shall aid or cause to be fitted, 
adjusted, repaired, or substituted in the human mouth or directly related and 
adjacent masticatory structures any dental appliance, structure, prosthesis, 
or denture. 

(6) Who makes, fabricates, processes, constructs, produces, 
reproduces, duplicates, repairs, relines, or fixes any full or partial denture, 
any fixed or removable dental bridge or appliance, any dental plate or plates 
of false teeth, any artificial dental restoration, or any substitute or corrective 
device or appliance for the human teeth, gums, jaws, mouth, alveolar process, 
or any part thereof for another, or who in any manner offers, undertakes, aids, 
abets, or causes another person so to do for another, without a written 
prescription or work-order therefor signed by the dentist legally engaged in 
the practice of dentistry in this state or in the jurisdiction where such dentist 
maintains his dental office and who prescribed and ordered same. 

(7) Who shall offer or undertake or cause another to do, directly or 
indirectly, for any person any act, service, or work in the practice of dentistry 
or any part thereof as provided for in the laws of Texas relating to the practice 
of dentistry including without limitation the inducing, administering, 
prescribing, or dispensing any anesthesia, anesthetic drug, medicine, or agent 
in anywise incidental to or in connection with the practice of dentistry; or who 
permits or allows another to use his license or certificate to practice dentistry 
in this state for the purpose of performing any act described in this Article; or 
who shall aid or abet, directly or indirectly, the practice of dentistry by any 
person not duly licensed to practice dentistry by the ['Fextt] State Board of 
Dental Examiners. 

(8) Who shall control, attempt to control, influence, attempt to 
influence, or otherwise interfere with the exercise of a dentist's independent 
professional judgment regarding the diagnosis or treatment of any dental 
disease, disorder, or physical condition. However, nothing herein shall be 
construed to require any entity to pay for services which are not provided for 
in a contract or agreement or to exempt any dentist who is a member of 
a hospital staff from adhering to hospital bylaws, medical staff bylaws, or 
established policies approved by the governing board and the medical and 
dental staff of the hospital. 

(9) If the person bolds the person out to be a depturist or uses another 
title that is intended to conyey to the public that the services offered by the 
person are included within the practjce of dentistry. 
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SECTION 17. Section 11, Chapter 244, General Laws, Acts of the 44th 
Legislature, Regular Session, 1935 (Article 455lb, Vernon's Texas Civil 
Statutes), is amended to read as follows: 

Sec. 11. The definition of dentistry as contained in Chapter 9 of Title 71, 
of the Revised Civil Statutes of Texas as amended, shall not apply to: 

(1) members of the faculty of a reputable dental or dental hygiene 
college or school where such faculty members perform their services for the 
sole benefit of such school or college; or 

(2) students of a reputable dental college who perform their 
operations without pay except for actual cost of materials, in the presence of 
and under the direct personal supervision of a demonstrator or teacher who is 
a member of the faculty of a reputable dental college; or 

(3) persons doing laboratory work on inert matter only, and who do 
not solicit or obtain work, by any means, from a person or persons not 
a licensed dentist actually engaged in the practice of dentistry and who do not 
act as the agents or solicitors of, or have any interest whatsoever in, any dental 
office, practice or the receipts therefrom; or 

( 4) physicians and surgeons legally authorized to practice medicine 
as defined by the law of this state who do not hold themselves out to the public 
as practicing dentistry; or 

(5) dental hygienists legally authorized to practice dental hygiene in 
this state and who practice dental hygiene in strict conformity with the laws of 
Texas regulating the practice of dental hygiene; or 

(6) those persons who as members of an established church practice 
healing by prayer only; or 

(7) employees of a dentist who make dental x-rays in the dental 
office and under the supervision of such dentist or dentists legally engaged in 
the practice of dentistry in this state; or 

(8) Dental Health Service Corporations legally chartered under 
Section All). [Subsection (1) of) Article 2.01, [of-the) Texas Non-Profit 
[Nonprnfit) Corporation Act (Article 1396-2.01. Vernon's Texas 
Civil Statutes); or 

(9) dental interns and dental residents as defined and regulated by 
the ('Fextt) State Board of Dental Examiners in its rules and regulations; or 

(10) students of a reputable dental hygiene school who practice 
dental hygiene without pay in strict conformity with the laws of this state 
regulating the practice of dental hygiene; or 

(11) dental assistants who perform the duties permitted by 
Article 4551e-1, Revised Statutes, in strict conformity with the laws of 
this state; or 

(12) dentists licensed by another state or foreign country who 
perform clinical procedures only for professional and technical education 
demonstration purposes, provided that such dentists must first obtain 
a temporary license for such purpose from the State Board of 
Dental Examiners. 

SECTION 18. Section 2, Chapter 475, Acts of the 52nd 
Legislature, 1951(Article4551e, Vernon's Texas Civil Statutes), is amended 
to read as follows: 
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Sec. 2. QUALIFICATIONS. A dental hygienist shall be not less than 
eighteen (18) years of age and a graduate of an accredited high school or hold 
a certificate of high school equivalency (GED) and be a graduate of 
a recognized [•nd occtcditcd] school or college of dentistry or dental hygiene 
accredited by the Commission on Dental Accreditation of the American 
Dental Association and approved by the ['fcxn] State Board of Dental 
Examiners [in nhich the eotttsc of insttuctiou shall be the equivalent of not 
less than tno (2) tctms of eight (S) 1nonlhs each and nho shall have theteaftcr 
passed an cxatnination: gi;cn bj and before the Texas State Boatd of Dental 
Exa1ninc1s on subjects pc1taining to dental hygiene, and nho 3hall ha•e 
cotnplicd with all of the provisions of this 1\ct and the talcs and 1cgulations 
promttlgn:tcd bj the Texas State Board of Dental Exa1ninc1s]. 

SECTION 19. Subsection (a), Section 5, Chapter 475, Acts of the 52nd 
Legislature, 1951 (Article 455le, Vernon's Texas Civil Statutes), is amended 
to read as follows: 

(a) It shall be the duty of the Board to provide for the examination of all 
qualified applicants for licensure as dental hygienists in this State. All 
applicants for examination shall pay a fee set by the Board to said Board as 
determined by said Board according to its needs and shall apply upon forms 
furnished by the Board and shall furnish such other information as the Board 
may in its discretion require to determine any applicant's qualifications. An 
applicant must attach to the application proof that the applicant has 
successfully completed a current course in cardiopulmonary resuscitation 
given or approved by the American Heart Association or American Red Cross 
before the date on which the applicant submits the application or, in the event 
that the applicant is not physically capable of successfully completing such 
training, a written statement executed by either a licensed physician or an 
instructor in cardiopulmonary resuscitation approved by the American Heart 
Association or American Red Cross that describes such physical incapacity. 
The examination shall be taken by all applicants on such subjects and 
operations pertaining to dentistry and dental hygiene which shall include 
Dental Anatomy, Pharmacology, X-Ray, Ethics, Jurisprudence, and Hygiene, 
and such other subjects as are regularly taught in reputable schools of 
dentistry and dental hygiene, as the Board in its discretion may require. [The 
cxa1nit1ation shall be gi .. en or&ll) 01 in nriting, or b) gi•ing a practical 
dcn10113t1ation of the applicant's skill 01 bJ an) cornbination of sttclt tncthods 
01 sttbjccts as the Boatd tliA) in its discretion 1cqui1c.] The Board shall 
contract with an independent or regional testing service for any required 
clinical examination. In the event that the Board uses a regional testing 
service, the Board is authorized to contract for or otherwise use the services 
of licensed dental hygienists in this State for the purpose of providing 
assistance to the regional testing service. The Board shall have the written 
portion of the examination validated by an independent testing professional. 
The Board shall report such grades to the applicant within a reasonable time 
after such examination, and each applicant who has satisfactorily passed all 
phases of the examination as determined by the Board shall be entitled to and 
shall be issued a license permitting such applicant to practice dental hygiene 
in the State of Texas as is defined and regulated by the law of this State. 
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SECTION 20. Subsections (a) and (b), Article 4551e-l, Revised 
Statutes, are amended to read as follows: 

(a) A dental assistant who js not professionally licensed may be [ts-one 
wlto h] employed by and work [~] in the office of a licensed[; 
registe1ed,] and practicing dentist and perform [iihO pe1fo11n•] one or 
more delegated dental acts under the filIW supervision, direction, 
and responsibility of such dentist. Direct supervision, direction and 
responsibility. as used in this artjcJe. means that the dentist employing 
a dental assistant or dentist in charge of a dental assistant js physically present 
in the dental office when a dental assistant performs a delegated dental act. 

(b) A person licensed to practice dentistry may delegate to any qualified 
and properly trained dental assistant acting under the dentist's ~ 
supervision any dental act that a reasonable and prudent dentist would find is 
within the scope of sound dental judgment to delegate if, in the opinion of the 
delegating dentist, the act can be properly and safely performed by the person 
to whom the dental act is delegated and the act is performed in its customary 
manner, not in violation of this Act or any other statute, and the person to 
whom the dental act is delegated does not hold himself out to the public as 
being authorized to practice dentistry. However, a dentist may not: 

(1) delegate an act to an individual who, by order of the Board, is 
prohibited from performing the act; 

(2) delegate the performance of any of the following acts to a person 
not licensed as a dentist or dental hygienist: 

(A) the removal of calculus, deposits, or accretions from the 
natural and restored surfaces of exposed human teeth and restorations in the 
human mouth; 

(B) root planing or the smoothing and polishing of roughened 
root surfaces or exposed human teeth; or 

(C) any other act the delegation of which is prohibited by the 
rules of the Board; [or] 

(3) delegate the performance of any of the following acts to a person 
not licensed as a dentist: 

(A) comprehensive examination or diagnosis and 
treatment planning; 

(B) a surgical or cutting procedure on hard or soft tissue; 
(C) the prescription of a drug, medication, or 

work authorization; 
(D) the taking of an impression for a final restoration, 

appliance, or prosthesis; 
(E) the making of an intraoral occlusal adjustment; 
(F) the performance of direct pulp capping, pulpotomy, or any 

other endodontic procedure; 
(G) the final placement and intraoral adjustment of a fixed or 

removable appliance; or 
(H) the placement of any final restoration; or 

(4l deleute the authority to administer a local anesthetic agent. 
inhalation sedative agent. parenteral sedative a~ent. or general anesthetic 
agent to an individual not licensed as: · 
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(Al a dentjst with a permit issued by the State Board of Dental 
Examiners for the procedure being performed if a permit is required; 

(Bl a certified registered nurse anesthetist licensed by the 
Board of Nurse Examiners. only if the de!egatine dentist holds a permit issued 
by the State Board of Dental Examipers for the procedure heine performed. if 
a permit is reguired: or 

(C\ a physician anesthesiologist licensed by the Texas State 
Board of Medical Examiners [(I) the ad1ninishation of a local anesthetic, 
pa1cntcral 01 inhalational scdati11c agent, 01 gc;:nctal anesthetic agent]. 

SECTION 21. Subsection (b), Section (6), Article 455lf, Revised 
Statutes, is amended to read as follows: 

(b) As a condition for the renewal of a dental laboratory registration, the 
applicant must also provide evidence satisfactory to the Board that at least 
one employee working on the premises of the dental laboratory; 

ill has completed at least 12 [+0] hours of continuing education 
during the registration period;_m: 

(2) js a certified dental technician. 
SECTION 22. Section (8), Article 455lf, Revised Statutes, is amended 

by amending Subsection (a) and adding Subsection (g) to read as follows: 
(a) The Board may refuse to issue a certificate of registration, [or] may 

suspend or revoke a certificate, may impose a fine or may probate all or part 
of a suspension if after a hearing the Board finds that the person applying for 
or holding a certificate of registration has violated or aided another persop in 
violating any law reeulating the practjce of dentistry or has required or 
allowed a oerson under the direction or control of the applicant or certificate 
holder to violate any law regulating the practice of dentistry [has •iolated this 
article]. In any complaint or disciplinary action under this article, the Board 
shall follow the procedures prescribed for dentists and dental hygienists 
under Article 4549, Revised Statutes. 

(gl For purposes of Subsection (a) of this section. a person applyine for 
or holding a certificate of registratjon includes a person who has a 20 percent 
or greater ownership interest in or is the general partner or managing vartner 
in a dental laboratory that is registered or for which an application for 
registration has been filed. 

SECTION 23. Article 455ln, Revised Statutes, is amended to read 
as follows: 

Art. 4551n. EMPLOYMENT OF DENTISTS 
~ (a) The Board shall, on a form and under rules adopted by the 

Board, approve and certify any health organization to contract with or employ 
dentists licensed by the Board on application by the organization and 
presentation of satisfactory proof to the Board that the organization: 

(1) is a nonprofit corporation under the Texas Non-Profit 
Corporation Act (Article 1396-1.01 et seq., Vernon's Texas Civil Statutes) 
and Section 501(c)(3), Internal Revenue Code of 1986 (26 U.S.C. 
Section 501); and 

(2) is organized and operated as a migrant, community, or homeless 
health center under the authority of and in compliance with 42 U .S.C. 
Section 254b QI[;] 254c[, ox 256] or as a federally qualified health center 
under 42 U.S.C. Section 1396d(l)(2)(B). 
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(b) Any dentist providing dental services under Subsection (a) of this 
section [!tl'tide] shall provide those services free of charge or at a reduced fee 
commensurate with the patient's ability to pay in strict compliance with the 
applicable provisions of 42 U.S.C. Section 254b QI[;] 254c(, 01 256]. 

(c) The Board may, at its discretion, refuse to approve or certify any such 
health organization making application to the Board if in the Board's 
determination the applying nonprofit corporation is established or organized 
or operated in contravention of or with the intent to circumvent any provision 
of this Act. 

Sec. 2. A dentist licensed by the Board may be employed by or contract 
with a eovernmental entity proyiding dental servjces under federal or 
state law. 

Sec 3, A dentist !icensed by the Board may be employed by or contract 
with an organization jf· 

(1) the oreanjzation is a nonprofjt corporation under the Texas 
Non-Profit Corporation Act (Article 1396-1,01 et seq., Vernon's Texas Cjvil 
Statutes) and Section 501(c)(3). Internal Reyenue Code of 1986 126 U.S.C. 
Section 501): and 

12) the ornanization is: 
(A) approved by the Board as an or~anization that provides 

services to underserved populations for no fee or a reduced fee; or 
(B) a clinic that provides dental servjces primarily to 

individuals who have AIDS or the human immunodeficiency virus. 
SECTION 24. Subsection (a), Section 467.004, Health and Safety Code, 

is amended to read as follows: 
(a) A licensing or disciplinary authority may add a surcharge of not more 

than li.(! ($5] to its license or license renewal fee to fund an approved peer 
assistance program. The authority must adopt the surcharge in accordance 
with the procedure that the authority uses to initiate and adopt an increase in 
its license or license renewal fee. 

SECTION 25. Subsection (b), Section 467.0041, Health and Safety 
Code, is amended to read as follows: 

(b) The board may add a surcharge of not more than li.(! ($5] to its 
license or license renewal fee to fund an approved peer assistance program. 

SECTION 26. The following are repealed: 
(1) Section 4, Chapter 501, Acts of the 45th Legislature, Regular 

Session, 1937 (Article 4548h, Vernon's Texas Civil Statutes); and 
(2) Subsection (f), Section ZA, Article 4550a, Revised Statutes. 

SECTION 27. (a) This Act takes effect September 1, 1997. 
(b) The State Board of Dental Examiners shall adopt rules required under 

this Act not later than December 1, 1997. 
(c) The change in law made by this Act regarding a disciplinary 

proceeding or contested case applies only to a proceeding for a violation that 
occurs on or after the effective date of this Act. A violation that occurs before 
the effective date of this Act is governed by the law in effect on the date the 
violation occurred, and the former law is continued in effect for that purpose. 

SECTION 28. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
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imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The amendment was read. 

On motion of Senator Sibley, the Senate concurred in the House 
amendment to SB 877 by a viva voce vote. 

HOUSE BILL 1820 ON SECOND READING 

On motion of Senator Lucio and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading and passage to third reading: 

HB 1820, Relating to the tuition charged to certain foreign students 
with financial need at certain components of the Texas State Technical 
College System and at Texas A&M University-Corpus Christi. 

The bill was read second time. 

Senator Lucio offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend HB 1820 as follows: 
ADD on page 1, line 20 (Senate committee printing report) after the word 

"resides" the following: 
or who registers for lower division courses at a community or iunior 
college havjng a partnershio agreement pursuant to Subchapter N of 
Chapter 51 of thjs code with an upper-leyel university and both institutions 
are located in the county immediately adjacent to the nation in which the 
foreign student resides. 

The amendment was read and was adopted by a viva voce vote. 

HB 1820 as amended was passed to third reading by a viva voce vote. 

RECORD OF VOTES 

Senators Moncrief and Shapiro asked to be recorded as voting "Nay" 
on the passage of the bill to third reading. 

HOUSE BILL 1820 ON THIRD READING 

Senator Lucio moved that Senate Rule 7.18 and the Constitutional Rule 
requiring bills to be read on three several days be suspended and 
that HB 1820 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 24, Nays 2. 

Yeas: Barrientos, Bivins, Cain, Carona, Duncan, Ellis, Fraser, 
Gallegos, Galloway, Harris, Haywood, Lindsay, Lucio, Luna, Madia, 
Nelson, Nixon, Patterson, Ratliff, Shapleigh, Sibley, West, 
Whitmire, Zaffirini. 

Nays: Moncrief, Shapiro. 

Absent-excused: Armbrister, Brown, Ogden, Truan, Wentworth. 
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HB 1820 was read third time and was passed by the following vote: 
Yeas 24, Nays 2. (Same as previous roll call) 

SENATOR ANNOUNCED PRESENT 

Senator Armbrister, who had previously been recorded as 
"Absent-excused," was announced 11 Present. 11 

HOUSE BILL 2541 ON SECOND READING 

On motion of Senator Armbrister and by unanimous consent, the 
regular order of business was suspended to take up for consideration at this 
time on its second reading and passage to third reading: 

HB 2541, Relating to the regulation of certain scientific breeders. 

The bill was read second time and was passed to third reading by 
a viva voce vote. 

HOUSE BILL 2541 ON THIRD READING 

Senator Armbrister moved that Senate Rule 7.18 and the Constitutional 
Rule requiring bills to be read on three several days be suspended and 
that HB 2541 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 27, Nays 0. 

Absent-excused: Brown, Ogden, Truan, Wentworth. 

HB 2541 was read third time and was passed by a viva voce vote. 

SENATORS ANNOUNCED PRESENT 

Senators Ogden and Truan, who had previously been recorded as 
11 Absent-excused. 11 were announced "Present." 

HOUSE BILL 3061 ON SECOND READING 

On motion of Senator Armbrister and by unanimous consent, the 
regular order of business was suspended to take up for consideration at this 
time on its second reading and passage to third reading: 

HB 3061, Relating to regulation of the import, export, and management 
of deer; providing penalties. 

The bill was read second time. 

Senator Moncrief offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend HB 3061 in SECTION 1 of the bill, proposed 
Section 43.601, Parks and Wildlife Code (Senate committee printing, page 1, 
between lines 22 and 23), by adding new Subsection (c) to read as follows: 

(c) If a special season with a special bag limit is established by the 
commission for holders of a deer manaiement permit the holder of the 
permit may not receive compensation for grantin~ any other person 
permission to kill a wild deer during that specjal season on acreage 
covered by the permit. 



WEDNESDAY, MAY 28, 1997 3657 

The amendment was read and was adopted by a viva voce vote. 

HB 3061 as amended was passed to third reading by a viva voce vote. 

RECORD OF VOTES 

Senators Moncrief and Zaffirini asked to be recorded as voting "Nay" 
on the passage of the bill to third reading. 

HOUSE BILL 3061 ON THIRD READING 

Senator Armbrister moved that Senate Rule 7.18 and the Constitutional 
Rule requiring bills to be read on three several days be suspended and 
that HB 3061 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 26, Nays 3. 

Yeas: Armbrister, Bivins, Cain, Carona, Duncan, Ellis, Fraser, 
Gallegos, Galloway, Harris, Haywood, Lindsay, Lucio, Luna, Madla, 
Moncrief, Nelson, Nixon, Ogden, Patterson, Ratliff, Shapiro, Sibley, Truan, 
West, Whitmire. 

Nays: Barrientos, Shapleigh, Zaffirini. 

Absent-excused: Brown, Wentworth. 

HB 3061 was read third time and was passed by the following vote: 
Yeas 26, Nays 3. (Same as previous roll call) 

SENATOR ANNOUNCED ABSENT-EXCUSED 

On motion of Senator Barrientos, Senator Lucio was announced 
11 Absent-excused 0 on account of important business. 

HOUSE BILL 2252 ON SECOND READING 

On motion of Senator Truan and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading and passage to third reading: 

HB 2252, Relating to certain projects and programs for residents of 
a colonia. 

The bill was read second time. 

Senator Truan offered the following committee amendment to the bill: 

Committee Amendment No. 1 

Amend HB 2252 as follows: 
1) On page 2, line 2, strike "this section" and substitute "sections (bl(l) 

and Cb)(4) and $600.000 shall be used as specified by sections (b)(Z), (b)(3). 
and (b)(4)"; and 

2) On page 2, line 15, strike "the Texas A&M University Colonias 
Program and 11

• 

The committee amendment was read. 

On motion of Senator Truan and by unanimous consent, Committee 
Amendment No. 1 was tabled. 

Senator Truan offered the following amendment to the bill: 
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Floor Amendment No. 1 

Amend the Senate committee report for HB 2252 by striking all below the 
enacting clause and substituting the following: 

SECTION l. Section 2306.589, Government Code, is amended to read 
as follows: 

Sec. 2306.589. COLONIA SET-ASIDE FUND. (a) The department shall 
establish a fund in the department designated as the colonia set-aside fund. 

(b) The department by rule shall provide that an application for 
assistance in payini: for resjdential service lines, hookups. and plumbini; 
improvements associated with being connected to a water supply or sewer 
service system may be submitted after construction of a water supply or sewer 
service system bei;jps The department shall approve or disapprove a timely 
application before construction of the water supply or sewer service is 
completed in order to eliminate delay jn hookups once construction is 
completed. The d~partment and the Texas Water Development Board shall 
coordinate the application process for hookup funds under this subsection and 
under Subchapter L Chapter 15, Water Code. and shall share information 
elicited by each agency 1s application procedure in order to ayoid duplication 
of effort and to eliminate the need for applicants to complete djfferent forms 
with similar information. 

(c) The department may use money in the colonia set-aside fund for 
specific activities that assist colonias, including: 

(1) the operation and activities of the self-help centers established 
under this subchapter; or 

(2) reimbursement of colonia advisory committee members for their 
reasonable expenses in the manner provided by Article 6252-33, Revised 
Statutes, or the General Appropriations Act: and 

(3) funding for the provision of water and sewer service connections 
in accordance with Subsection (b). 

(Q) ftj The department may review and approve an application for 
funding from the colonia set-aside fund that advances the policy and goals of 
the state in addressing problems in the colonias. 

SECTION 2. This Act takes effect September l, 1997. 
SECTION 3. The importance of this legislation and the crowded 

condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The amendment was read and was adopted by a viva voce vote. 

HB 2252 as amended was passed to third reading by a viva voce vote. 

HOUSE BILL 2252 ON THIRD READING 

Senator Truan moved that Senate Rule 7.18 and the Constitutional Rule 
requiring bills to be read on three several days be suspended and 
that HB 2252 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 28, Nays 0. 
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Absent-excused: Brown, Lucio, Wentworth. 

HB 2252 was read third time and was passed by a viva voce vote. 

HOUSE BILL 99 ON THIRD READING 

On motion of Senator Armbrister and by unanimous consent, the 
regular order of business was suspended to take up for consideration at this 
time on its third reading and final passage: 

HB 99, Relating to the funding and operation of certain emergency 
management and disaster relief programs. 

The bill was read third time. 

Senator Armbrister offered the following amendment to the bill: 

Floor Amendment No. 3 

Amend HB 99, on third reading, as follows: 
(1) Insert a new SECTION, appropriately numbered, to read as follows: 
SECTION _. On the effective date of this Act, the disaster contingency 

fund account is abolished, and the comptroller shall transfer any 
unencumbered credit in that account to the disaster management fund 
established as a trust fund in the Texas Treasury Safekeeping Trust Company, 
as provided under Section 418.073, Government Code, as amended by 
this Act. 

(2) Renumber the subsequent SECTIONS of the bill appropriately. 

The amendment was read and was adopted by unanimous consent. 

Senator Armbrister offered the following amendment to the bill: 

Floor Amendment No. 4 

Amend HB 99, on third reading, in SECTION 9 of the bill, by inserting 
a new Subsection (h) to added Section 1.3531, Public Utility Regulatory Act 
of 1995 (Article 1446c-O, Vernon's Texas Civil Statutes), to read as follows: 

(h) This section expires September 1. 2000. 

The amendment was read and was adopted by unanimous consent. 

Senator Nixon offered the following amendment to the bill: 

Floor Amendment No. S 

Amend HB 99 by Striking Subsection l.3531(c) and substituting 
the following: 

(c) Notwithstanding any other provision of this Act. including 
a provision that authorizes a freeze or cap of certain utility rates the 
commission shall provide for the adjustment of a public utility. including 
interexchanGe telecommunications carriers. and municipally owned electric 
utility's billings to recover the additional assessment imposed under this 
section and any additional taxes or fees resultin~ form that assessment 
(committee printing page 4, line 27-33) 

The amendment was read. 
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On motion of Senator Nixon and by unanimous consent, Floor 
Amendment No. 5 was withdrawn. 

HB 99 as amended was finally passed by a viva voce vote. 

RECORD OF VOTE 

Senator Cain asked to be recorded as voting "Nay" on the final passage 
of the bill. 

SENATORS ANNOUNCED ABSENT-EXCUSED 

On motion of Senator Sibley, Senators Armbrister and Truan were 
announced 11 Absent-excused" on account of important business. 

COMMITTEE SUBSTITUTE 
HOUSE BILL 172 ON SECOND READING 

On motion of Senator Cain and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading and passage to third reading: 

CSHB 172, Relating to project contract claims against a unit of 
state government. 

The bill was read second time. 

Senator Cain offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend Sec. 1 of CSHB 172 on page 1 beginning on line 28 by 
striking after Sec. 2166.001 and before Government code; (3). 

The amendment was read and was adopted by a viva voce vote. 

Senator Cain offered the following amendment to the bill: 

Floor Amendment No. 2 

Amend CSHB 172 as follows: 
(1) In Section 111.00l(c), Civil Practice and Remedies Code, as added 

by SECTION 1 of the bill (page 1, lines 31-33, Senate Committee Printing), 
strike "to a written contract with a unit of state ioyernroent for a Prqject 
which was entered after competitive bidding" and substitute "to a contract 
described by Section 111.0015''. 

(2) In Chapter 111, Civil Practice and Remedies Code, as added by 
SECTION 1 of the bill (page 1, between lines 33 and 34, Senate Committee 
Printing), insert new Section 111.0015 to read as follows: 

Sec. 111.0015. SCOPE OF CHAPTER. This chapter applies only to 
a claim under a written contract for construction or engineering services. 
includin~ a project contract. that was entered into by a Contractor and a unit 
of state government after competitive bidding. 

(3) In Section 111.00Z(a), Civil Practice and Remedies Code, as added 
by SECTION 1 of the bill (page 1, lines 35-36, Senate Committee Printing), 
strike "a Project Contract" and substitute "a contract subject to this chapter 11

• 
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(4) Jn Section 111.002(b), Civil Practice and Remedies Code, as added 
by SECTION 1 of the bill (page 1, lines 41-42, Senate Committee Printing), 
strike "the Project Contract 11 and substitute 11 the contract". 

(5) In Section 111.002, Civil Practice and Remedies Code, as added by 
SECTION 1 of the bill (page 1, lines 45-57, Senate Committee Printing), 
strike Subsection (c) and substitute the following: 

Cc) The chief administrative officer or another officer of the unit of the 
state government. if designated in the contract or by the chief administrative 
officer sha11 examine the claim and negotiate in good faith with the 
Contractor in an effort to resolve the claim. If there is no resolution of the 
claim within 30 days after the date of receipt of the claim. the parties shall 
proceed to mediation with an independent mediator selected by the parties. 
The mediation shall be completed within the ensuing 30 days or within 
another period as agreed by the parties. The contract may include additional 
terms for the conduct of a mediation under this chapter. except that the 
contract may not reQuire the Contractor to wajve any remedy the Contractor 
may have under this chapter. The costs of the mediation shall be borne 
equally by the parties to the mediation. If the mediation does not produce 
agreement as to the claim the chief admioistratiye officer or another officer 
of the unit of state government. if designated in the contract or by the chief 
administrative officer shall respond to the clajm. providing the factual and 
legal basis for the position of the unit of state ~overnment as to the claim not 
later than the 30th day after the date the mediation concludes. 

(6) In Section 111.002, Civil Practice and Remedies Code, as added by 
SECTION 1 of the bill (page 2, between lines 10 and 11, Senate Committee 
Printing) insert new Subsection (g) to read as follows: 

(g) A determination of an administrative law judge under thjs section is 
not subject to appeal under Chapter 2001. Government Code or any 
other law. 

(7) Jn Section 111.003(a), Civil Practice and Remedies Code, as added 
by SECTION 1 of the bill (page 2, line 13, Senate Committee Printing), strike 
11 the Contracf' and substitute "the contract after taking into consideration 
any payments made by the unit of state government and any additional 
charges accepted by the unit of state government". 

(8) In Section 111.003(d), Civil Practice and Remedies Code, as added 
by SECTION 1 of the bill (page 2, lines 19-20, Senate Committee Printing), 
strike "the Project Contract" in each of the two places it appears and substitute 
"the contract". 

(9) Jn Chapter 111, Civil Practice and Remedies Code, as added by 
SECTION 1 of the bill (page 2, between lines 21 and 22, Senate Committee 
Printing), insert the following new Section 111.004: 

Sec. 111.004. SOVEREIGN IMMUNITY NOT WAIVED. This chapter 
does not waive any immunity from suit or liability otherwise applicable to 
a claim. 

(10) In SECTION 3(a) of the bill (page 2, lines 23-24, Senate Committee 
Printing), in the first sentence, strike "a Project Contract" and substitute 
11 a contract 11

• 
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(11) In SECTION 3(a) of the bill (page 2, lines 25-26, Senate Committee 
Printing), in the second sentence, strike "a Project Contract" and substitute 
"a contract 11

• 

(12) In SECTION 3(b) of the bill (page 2, line 30, Senate Committee 
Printing). strike 11 a Project Contract 11 and substitute 11 a contract". 

The amendment was read and was adopted by a viva voce vote. 

Senator Ellis offered the following amendment to the bill: 

Floor Amendment No. 3 

Amend CSHB 172 as follows: 
(1) Strike Subsection (a) of Section 3 of the bill and substitute the 

following new Subsection (a): 
(a) Section 1 of this Act applies only to a suit based on a Contract entered 

into by a unit of state government on or after the effective date of this Act. 
A suit based on a Contract entered into before the effective date of this Act is 
governed by the law as it existed immediately before the effective date of this 
Act, and that law is continued in effect for this purpose. 

(2) Add the following new Sections 2 through 4 to the bill and renumber 
existing Sections 2 through 4 accordingly: 

SECTION 2. Subchapter C, Chapter 201. Transportation Code, is 
amended· by adding Section 201.112 to read as follows: 

Sec. 201.112. CONTRACT CLAIMS. lal The commission may by rule 
establish procedures for the informal resolution of a claim arisin~ out of 
a contract described by: 

(!) Section 22.018: 
(2) Chapter 223· or 
(3) Chapter 2254 Government Code. 

(b) If a person with a claim is dissatisfied with the department's 
resolution of the claim under the procedures authorized under Subsection (a). 
the person may request a formal administrative hearing to resolve the claim 
under Chapter. 2001 Government Code. 

(c) An administratiye law judfj'e's proposal for decision rendered under 
Chapter 2001. Government Code. shall be submitted to the director for 
adoption. Notwithstanding any law to the contrary. the director may change 
a findinfi of fact or conclusjon of Jaw made by the administrative law iudge. 
or may vacate or modify an order issued by the administrative judge. The 
director shall provide a written statement containing the reason and legal 
basis for a change made under this subsection. 

ld) The director's final order is subiect to judicial review under 
Chapter 2001 Government Code under the substantial evidence rule. 

(e) This section does not waive state immunity from liability. 
SECTION 3. Notwithstanding any other law, the procedure prescribed by 

Section 2 of this Act shall constitute the exclusive remedy at law for the 
resolution of a claim governed by that section. 

SECTION 4. (a) Sections 2 and 3 of this Act apply to any claim governed 
by Section 2 of this Act: 
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(1) filed with the Texas Department of Transportation on or after the 
effective date of this Act; or 

(2) pending before the Texas Department of Transportation on the 
effective date of this Act. 

(b) For purposes of this section, a claim is pending before the Texas 
Department of Transportation if the claim has been filed, but the claimant 
has not sought judicial review under Chapter 2001, Government Code. 

The amendment was read. 

On motion of Senator Cain and by unanimous consent, 
further consideration of CSHB 172 was postponed to a time certain 
of 2:00 p.m. today. 

Question-Shall Floor Amendment No. 3 to CSHB 172 be adopted? 

GUEST PRESENTED 

Senator Shapleigh was recognized and introduced to the Senate 
Mayor-elect of El Paso Carlos Ramirez. 

The Senate welcomed Mayor-elect Ramirez. 

SENATOR ANNOUNCED PRESENT 

Senator Lucio, who had previously been recorded as "Absent·excused," 
was announced "Present. 11 

(Senator Sibley in Chair) 

HOUSE BILL 3234 ON SECOND READING 

On motion of Senator Lucio and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading and passage to third reading: 

HB 3234, Relating to the transfer of municipal hospital authority assets 
for health-related projects. 

The bill was read second time. 

Senator Lucio offered the following committee amendment to the bill: 

Committee Amendment No. 1 

Amend HB 3234 as follows: 
(1) In SECTION 2, Subsection (a) of Section 262.005, Health and Safety 

Code (page 1, line 14, engrossed version), after "body" strike "and the 
authority provide 11 and add "provides 11

• 

(2) In SECTION 2, Subsection (a) of Section 262.005, Health and 
Safety Code (page 1, line 17, engrossed version), after "The" strike 
"authority and the". 

The committee amendment was read and was adopted by a viva 
voce vote. 

Senator Lucio offered the following amendment to the bill: 
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Floor Amendment No. 1 

Amend RB 3234, on page 1, as follows: 
1) DELETE lines 32-37, and substitute as follows: 
"The authority and the 2overnin2 body shall not transfer the assets of the 

authority without due compensation except to the municipality or county that 
created the authority to fund or support health-related projects." 

2) DELETE lines 40-44, and substitute as follows: 
"The authority shall transfer proceeds from the sale of a hospital or part of 

a hospital (o (he municipality or county that created the authority to fund or 
support health-related projects." 

3) DELETE lines 47-51, and substitute as follows: 
"Sec. 262 037 HEALTH-RELATED PROJECTS. An Authority shall 

transfer assets to the municipality or county that created the authority to 
fund or support health-related projects." 

The amendment was read and was adopted by a viva voce vote. 

HB 3234 as amended was passed to third reading by a viva voce vote. 

HOUSE BILL 3234 ON THIRD READING 

Senator Lucio moved that Senate Rule 7.18 and the Constitutional Rule 
requiring bills to be read on three several days be suspended and 
that RB 3234 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 27, Nays 0. 

Absent-excused: Armbrister, Brown, Truan, Wentworth. 

HB 3234 was read third time and was passed by the following vote: 
Yeas 27, Nays 0. (Same as previous roll call) 

HOUSE BILL 629 ON SECOND READING 

On motion of Senator Cain and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading and passage to third reading: 

HB 629, Relating to recruitment requirements for hiring personnel at 
the Texas Alcoholic Beverage Commission. 

The bill was read second time. 

Senator Cain offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend RB 629 by striking SECTION 1 and adding a new SECTION 1 to 
read as follows: 

Amend Section 5.102, Alcoholic Beverage Code, by striking 
subsection (1) .and renumbering subsequent subsections accordingly. 

The amendment was read and was adopted by a viva voce vote. 

RB 629 as amended was passed to third reading by a viva voce vote. 
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HOUSE BILL 629 ON THIRD READING 

Senator Cain moved that Senate Rule 7.18 and the Constitutional Rule 
requiring bills to be read on three several days be suspended and 
that HB 629 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 27, Nays 0. 

Absent-excused: Armbrister, Brown, Truan, Wentworth. 

HB 629 was read third time and was passed by the following vote: 
Yeas 27, Nays 0. (Same as previous roll call) 

GUESTS PRESENTED 

Senator Patterson was recognized and introduced to the Senate 
representatives from the Johnson Space Center in Houston. 

The Senate welcomed its guests. 

GUEST PRESENTED 

Senator Barrientos was recognized and introduced to the Senate 
Waggoner Carr, former Attorney General. 

The Senate welcomed Mr. Carr. 

CONFERENCE COMMITTEE REPORT ON 
SENA TE BILL 1865 

Senator Armbrister submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 24, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 1865 have met 
and had the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

ARMBRISTER R. LEWIS 
BROWN COUNTS 
BIVINS CULBERSON 
NIXON PUENTE 
WENTWORTH WALKER 
On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the administration, management, operation, and authority of 
water districts. 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 36.014, Water Code, is amended to read as follows: 
Sec. 36.014. NOTICE AND HEARING ON DISTRICT CREATION. (a) 

If a petition is filed under Sectjon 36.013. the commission shall iive notice of 
an application as required by Section 49.01 l(a) and may conduct a hearine on 
the applicatjon if the commission determines that a hearina is necessary under 
Section 49.011 [The notiec of heating on a petition 1nttst include a 3tatement 
of the natutc and ptupose of the p1oposed dishict and the date, titnc, and place 
of heating]. 

(b) [The notice mast be posted on the bulletin boa1d used fo1 posting 
legal notices in each cotntty in which all 01 part of the ptoposed dishict is to 
be located. 

[(c) tfotiee of the hearing shall be published in a ac n spapc1 n ith general 
citculation in the connt) or counties in which the p1oposcd dist1ict is to be 
1ocated. Ptotice tnttst he pbhJished not late1 than the 30th day hefo1e the date 
of the heating. 

[Ed}] If the petition contains a request to create a management area in all 
or part of the proposed district, the notice must also be given in accordance 
with the requirements in Section 35 .006 for the designation of 
management areas. 

SECTION 2. Subchapter B, Chapter 49, Water Code, is amended by 
adding Section 49.011 to read as follows: 

Sec. 49 011. NOTICE APPI.ICABLE TO CREATION OF A DISTRICT 
BY THE COMMISSION. (a) On receipt by the commission of all required 
documentation associated with an application for creation of a district by the 
commission under Chapter 36 50. SL 54. 55 58 65 or 66, the commission 
shall issue a notice indicatine that the application is 
administratively complete. 

(b) The commission by rule shall establish a procedure for public notice 
and hearine of applications. The rules must require an applicant to publish the 
notice issued by the commission under Subsection (a) once a week for two 
consecutive weeks in a newspaper reeularly published or circulated in the 
county where the district is proposed to be located not later than the 30th day 
before the date on which the commission may act on the application. 

(cl The commission may act on an applicatjon without holdin~ a public 
hearin2 if a public hearing is not requested by the commission. the executiye 
director or an affected person in the manner prescribed by commission rule 
during the 30 days following the final publication of notice under 
Subsection (b). 

(d) If the commission determines that a public bearing is necessary. the 
commission shall advise all parties of the time and place of the hearing. The 
commission is not required to provide public notice of a hearing under 
this section. 

SECTION 3. Section 49.057(e), Water Code, is amended to read 
as follows: 

(e) The board shall require an officer, employee, or consultant, including 
a bookkeeper. financial advisor or system operator who routinely collects, 
pays, or handles any funds of the district to furnish good and sufficient bond, 
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payable to the district, in an amount determined by the board to be sufficient 
to safeguard the district. The board may require a consultant who does not 
routinely collect. pay. or handle funds of the district to furnish a bond. The 
bond shall be conditioned on the faithful performance of that person's duties 
and on accounting for all funds and property of the district. Such bond shall 
be signed or endorsed by a surety company authorized to do business in 
the state. 

SECTION 4. Section 49.103, Water Code, is amended by amending 
Subsections (e) and (f) and adding Subsection (g) to read as follows: 

(e) Section 49.002 notwithstanding, in all areas of conflict the provisions 
of Subsections (a) and (Subsection] (b) shall take precedence over all prior 
statutory enactments. 

(f) This section does not apply to; 
W any special law district or authority that is not required by the law 

creating the district or authority to elect its directors by the public~ 
(2) a special utility district operating under Chapter 65. 

(g) A district may if required under this section to change the terms of 
office of directors to four-year terms or to change the date on which the 
district holds a director election. extend the terms of office of directors 
serving the district on the effective date of H,B. No. 2236. Acts of the 75th 
LeijsJature Regular Session. 1997 to continue the terms until the next 
appropriate election date in an even·numbered year. A district that is required 
under this section to change the terms of office of directors to staggered terms 
may require directors of the district to draw lots to achieve staggered terms. 

SECTION 5. Section 49.106, Water Code, is amended by adding 
Subsection (d) to read as follows: 

(d) A bond election may be called as a result of an agreement to annex 
additional territory into the district. 

SECTION 6. Section 49.108, Water Code, is amended by amending 
Subsection (b) and adding Subsection (e) to read as follows: 

(b) A district may make payments under a contract from taxes other than 
operation and maintenance taxes after the provisions of the contract have 
been approved by a majority of the qualified voters [clcctou] voting at an 
election held for that purpose. A contract approved by the qualified voters of 
a district may contain a provision stating that the contract may be modified or 
amended by the board without voter approval. 

(e) A district that is required under Section 49.181 to obtain approval by 
the commission of the district's issuance of bonds must obtain approval by the 
executive director before the district enters into an obJiaation under this 
section to collect tax for debt that exceeds three years. This subsection does 
not apply to contract taxes that are leyied to pay for a district 1s share of bonds 
that haye been issued by another district and approved by the commissjon. 

SECTION 7. Section 49.153, Water Code, is amended by amending 
Subsection (c) and adding Subsection (e) to read as follows: 

(c) Except as provided by Subsection (e). a [:A:] district may not execute 
a note for a term longer than three years unless the commission issues an order 
approving the note. 
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(el Subsection (c) does not apply to: 
(1) a note jssued to and approyed by the: 

(A) Farmers Home Administration: 
(B) United States Department of A&riculture: or 
(C) Texas Water Development Board: or 

(2) a district described by Section 49.18l(h). 
SECTION 8. Section 49.181(h), Water Code, is amended to read 

as follows: 
(h) This section does not apply to a district if: 

(1) the district's boundaries include one entire county; 
(2) the district was created by a special Act of the legislature and: 

(A) the district is located entirely within one county; 
(B) entirely within one or more home-rule municipalities; 
(C) the total taxable value of the real property and 

improvements to the real property zoned by one or more home-rule 
municipalities for residential purposes and located within the district does not 
exceed 25 percent of the total taxable value of all taxable property in the 
district, as shown by the most recent certified appraisal tax roll prepared by 
the appraisal district for the county; and 

(D) the district was not required by law to obtain commission 
approval of its bonds before the effective date of this section; 

(3) the district is a special water authority; or 
( 4) the district is governed by a board of directors appointed in whole 

or in part by the governor, a state agency, or the governing body or chief 
elected official of a municipality or county and does not provide or propose 
to provjde. water, (and] sewer, drajna&e reclamation, or flood control 
services to residential retail or commercial customers as its 
principal function. 

SECTION 9. Subchapter F, Chapter 49, Water Code, is amended by 
adding Section 49.186 to read as follows: 

Sec. 49.186. AUTHORIZED INVESTMENTS· SECURITY FOR FUNDS. 
(a) All bonds, notes and other obligations issued by a district shall be legal 
and authorized inyestments for all banks trust companies buildina and 1 oan 
associations sayings and loan associations insurance companies of all kinds 
and types. fiduciaries. and trustees. and for all interest and sinking funds and 
other public funds of the state. and all agencies. subdjyjsjons and 
instrumentalities of the state, including all counties. cities. towns yjllages. 
school djstrjcts and all other kinds and types of districts, public agencies, and 
bodies politic. 

(b) A district's bonds, notes and other obligations are eligible and lawful 
security for all deposits of publjc funds of the state and all a~encies. 

subdjyisions and instrumentalitjes of the state. includin~ all counties. cities. 
towns. villages. school districts. and all other kinds and types of districts, 
public agencies. and bodies politic, to the extent of the market value of the 
bonds notes. and other ob1iKations when accompanied by any unmatured 
jnterest coupons attached to them. 

SECTION 10. Section 49.198(a), .Water Code, is amended to read 
as follows: 
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(a) A district [that is not collecting taxe5] may elect to file annual 
financial reports with the executive director in lieu of the district's 
compliance with Section 49.191 provided: 

(1) the district had no bonds or other long-term (more than one year) 
liabilities outstanding during the fiscal period; 

(2) the district did not have gross receipts from operations, loans, 
~or contributions in excess of $100,000 during the fiscal period; and 

(3) the district's cash and temporary investments were not in excess 
of $100,000 at any time during the fiscal period. 

SECTION 11. Section 49.211, Water Code, is amended by adding 
Subsections (c) and (d) to read as follows: 

(c) A district that is authorized by law to en11a11e in drainage or flood 
control activities may adopt: 

(1) a master draina1:e plan. including rules relalini: to the plan and 
design criteria for drainage channels. faciljties. and flood control 
improvements: 

(2) rules for construction activity to be conducted within the 
distrjct that: 

(Al reasonably relate to provjdin11 adeQuate drainage or flood 
control: and 

(B) use generally accepted en2ineering criteria: and 
(3) reasonable procedures to enforce rules adopted by the district 

under this subsection. 
(d) If a district adopts a master drainage plan under Subsection (cl(l). 

the district may adopt rules relating to reyiew and approval of proposed 
drajna1:e plans submitted by property developers. A district that reviews 
a proposed drainage plan under rules adopted under this subsection shall, if 
the district fails to approve the proposed plan prepare a written report that 
identifies the areas that are not in compliance with the district's master 
drajna1:e plan or rules adopted under Subsection (c). 

SECTION 12. Section 49.212(d), Water Code, is amended to read 
as follows: 

(d) Notwithstanding any provision of law to the contrary, a district that 
charges a fee that is an impact fee as described in Section 395.001(4), Local 
Government Code, must comply with Chapter 395, Local Government Code. 
A charge or fee by a district for construction, installation, or inspection of 
a tap or connection to district water, sanitary sewer, or drainage facilities, 
including all necessary service lines and meters, or for wholesale faciljties 
that serve such water. sanitary sewer. or drajna~e faci1ities that (i) does not 
exceed three times the actual and reasonable costs to the district for such lJ!l! 
or connection [work] or (ii) if made to a nontaxable entity for retail or 
wholesale servjce, does not exceed the actual costs to the district for such 
work and for all facilities that are necessary to provide district services to 
such entity and that are financed or are to be financed in whole or in part by 
tax-supported or revenue bonds of the district, shall not be deemed [ M 

eon•ide1ed] to be an impact fee under Chapter 395, Local Government Code. 
SECTION 13. Section 49.218(a), Water Code, is amended to read 

as follows: 
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(a) A district or a water supply corporation may acquire land, an interest 
in land. materials, waste grounds, easements, rights-of-way, equipment, 
contract or permit rights or interests, and other property, real or personal, 
considered necessary for the purpose of accomplishing any one or more of the 
district's or water supply corporation's purposes provided in this code or in 
any other law. 

SECTION 14. Sections 49.226(a) and (b), Water Code, are amended to 
read as follows: 

(a) Any personal property valued at more than $300 or any land QI[;] 
interest in land[, or pe1sonol p1ope1ty] owned by the district which is found by 
the board to be surplus and is not needed by the district may be sold under 
order of the board either by public or private sale, or the land, interest in land, 
or personal property may be exchanged for other land, interest in land, or 
personal property needed by the district. Except as provided in 
Subsection (b), land, interest in land, or personal property must be exchanged 
for like fair market value, which value may be determined by the district. 

(b) Any property dedicated to or acquired by the district without 
expending district funds may be abandoned or released to the original grantor, 
the grantor's heirs, assigns, executors, or successors upon terms and 
conditions deemed necessary or advantageous to the district and without 
receiving compensation for such abandonment or release. District property 
may also be abandoned, released, exchanged, or transferred to another 
district, municipality, county, countywide agency, or authority upon terms 
and conditions deemed necessary or advantageous to the district. Narrow 
strips of property resulting from boundary or surveying conflicts or similar 
causes, or from insubstantial encroachments by abutting property owners, or 
property of laraer configuration that has been subject to encroachments by 
abutting property owners for more than 25 years may be abandoned, released, 
exchanged, or transferred to such abutting owners upon terms and conditions 
deemed necessary or advantageous to the district. Chapter 272, Local 
Government Code, shall not apply to this subsection. 

SECTION 15. Subchapter H, Chapter 49, Water Code, is amended by 
adding Section 49.2261 to read as follows: 

Sec. 49.2261. PURCHASE. SALE OR OTHER EXCHANGE OF 
WATER OR WATER RIGHTS. Notwithstandin~ any other law the 
district may: 

(1) purchase. acquire. sell. transfer. lease. or otherwise exchange 
water or water ri~hts under an aareement between the district and a person or 
entity that contains terms that are considered advanta~eous to the district· and 

(2\ employ agents. consultants. brokers. professionals. or other 
persons that the board determines are necessary or appropriate to conduct 
a transaction described by Subdivision(!). 

SECTION 16. Sections 49.23l(e) and (g), Water Code, are amended to 
read as follows: 

(e) (The eo1n111ission shall hold a heating on an application subtnitted 
ttndct Subsection (c).] Notice of an application submitted under 
Subsection (c) [the healing] shall be published by the district in a form 
provided by the commission. The district shall publish notice in a newspaper 
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of general circulation in the county or counties in which the district is located 
once a week for two consecutive weeks. The district shall also send notice of 
the application [The fitst publication 1nttst oeetn not latct than the 30th day 
bcfo1e the date of tlte hca1ing. The distzict shall send, not lale1 than the 30th 
day bcfotc the date of the beating, notice of the hearing] by certified mail, 
return receipt requested, to each owner of undeveloped property in the 
district. On the date the application is filed, the district's tax assessor and 
collector shall certify to the district the names of the persons owning 
undeveloped land in the district as reflected by the most recent certified tax 
roll of the district. Notice of the application [heating] must be sent by 
certified mail, return receipt requested, to each mortgagee of record that has 
submitted a written request to be informed of any application for standby fees 
[hca1iag3], ['fo be cffcctiwc, the wtittcn tcqucst mo3t be tcceiwcd by the 
dist1ict not later than the 60th day bcfote the date of the heating.] The written 
request for notice must include the name and address of the mortgagee, the 
name of the property owner in the district, and a brief property description. 
The commission may act on an application without conducting a hearing if 
a public heariti~ is not requested by the commission. the executive director. 
or an affected person in the manner prescribed by commission rule during 
the 30 days followine publication of the notice or receipt of mail contajnjn~ 
the notice under thjs subsection. 

(g) IM [After a hearing on an application under Sub:llcction (c), the] 
commission shall issue an order approving or disapproving the application. 
The commission shall retain a copy of the order and send a copy of the order 
to the district. 

SECTION 17. Section 49.232, Water Code, is amended to read 
as follows: 

Sec. 49.232. LABORATORY AND ENVIRONMENTAL SERVICES. 
A district may contract with any person, within or without the boundaries of 
the district, to provide or receive laboratory or environmental services related 
to environmental, health, or drinking water testing. 

SECTION 18. The heading to Subchapter I, Chapter 49, Water Code, is 
amended to read as follows: 

SUBCHAPTER !. CONSTRUCTION. EQUIPMENT. 
MATERIALS AND MACHINERY CONTRACTS 

SECTION 19. Section 49.273, Water Code, is amended to read 
as follows: 

Sec. 49.273. (Constrnction] CONTRACT AWARD. (a) The board shall 
contract for construction and repair and renovation of district facilities and 
for the purchase of equipment. materials, machinery. and all thines that 
constitute or will constitute the plant works facilities or improvements of 
the district in accordance with this section. The bidding documents, plans, 
specifications, and other data needed to bid on the project must be available 
at the time of the first advertisement and the advertisement shall state the 
location at which these documents may be reviewed. 

(b) A [conshttction] contract may cover all the work to be provided [Qr 
[by] the district or the various elements of the work may be segregated for the 
purpose of receiving bids and awarding contracts. A contract may provide 
that the work will be completed [ const1tteted] in stages over a period of years. 



3672 SENtXI'E JOURNAL - REGULAR SESSION 

(c) A (conshttctiou] contract may provide for the payment of a total sum 
that is the completed cost of the work or may be based on bids to cover cost of 
units of the various elements entering into the work as estimated and 
approximately specified by the district's engineers, or a contract may be let 
and awarded in any other form or composite of forms and to any responsible 
person or persons that, in the board's judgment, will be most advantageous to 
the district and result in the best and most economical completion of the 
district's proposed plants, improvements, facilities, works, equipment, 
and appliances. 

(d) For [conshttction] contracts for $25,000 or more, the board shall 
advertise the letting of the contract, including the general conditions, time, 
and place of opening of sealed bids. The notice shall be published in one or 
more newspapers circulated in each county in which part of the district is 
located. If one newspaper meets both of these requirements, publication in 
such newspaper is sufficient. If there are more than four counties in the 
district, notice may be published in any newspaper with general circulation in 
the district. The notice shall be published once a week for three consecutive 
weeks before the date that the bids are opened, and the first publication shall 
be not later than the 21st day before the date of the opening of the sealed bids. 

(e) For [conshttction] contracts for $15,000 or more but less 
than $25,000, the board shall solicit written competitive bids on uniform 
written specifications from at least three bidders. 

(f) For [eoustrnction] contracts of less than $15,000, the board is not 
required to advertise or seek competitive bids. 

(g) The board may not subdivide work to avoid the advertising 
requirements specified in this section. 

(h) The board may not accept bids that include substituted items unless 
the substituted items were included in the original bid proposal and all bidders 
had the opportunity to bid on the substituted items or unless notice is given to 
all bidders at a mandatory pre-bid conference. 

(i) Change orders to contracts may be issued only as a result of 
unanticipated conditions encountered during construction. repair. or 
renovation or changes in regulatory criteria or to facilitate project 
coordination with other political entities. 

(j) The board is not required to advertise or seek competitive bids for the 
repair of district facilities by the district's operator if the cost of the repair is 
less than or equal to the advertjsine reqµjrements of this section (The 
pro•isions of this su'bchriptcr do not apply to contracts for peu,onal or 
ptofcssional set• ices 01 fo1 a tttility set,. ice operator 01 to conh acts 1nadc b) 
a district engaged in: the disttibtttion and sale of elcehic energy to the public. 

[(k) 'Fhe ptovisions of this subchaptct do not appl) to high technology 
proctt1c1nc11ts. The pto~isions of Sections 252.821(a) and 252.042, Local 
Govcrn1neat Code, shall apply to high technology p1ocu1c1ncnts). 

SECTION 20. Subchapter I, Chapter 49, Water Code, is amended by 
adding Section 49.278 to read as follows: 

Sec, 49 278. NONAPPLICABILITY, lal This sµbchapter does not 
apply to: 
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(1) equipment. materials. or machinery purchased by the district at 
an auction that is open to the public: 

(2) contracts for personal or professional services or for a utility 
seryice operator: 

(3) contracts made by a district engaged in the distribution and sale 
of electric enere:y to the public: or 

(41 hie:h technolo1;:y procurements. 
(bl Sections 252.021(a) and 252.042 Local Goyernment Code. apply to 

high technology procurements. 
SECTION 21. Section 49.301, Water Code, is amended by amending 

Subsection (b) and adding Subsection (g) to read as follows: 
(b) If the district has bonds, notes, or other obligations outstanding or 

bonds payable in whole or in part from taxes that have been voted but are 
unissued, the board ffiill [may) require the petitioner or petitioners to assume 
their share of the outstanding bonds, notes, or other obligations and the voted 
but unissued tax bonds of the district and authorize the board to levy a tax on 
their property in each year while any of the bonds, notes, or other obligations 
payable in whole or in part from taxation are outstanding to pay their share of 
the indebtedness. 

(g) An order issued by the board under this section is pot required to 
include all of the land described in the petition if the board determines that 
a change in the description is necessary or desirable. 

SECTION 22. Section 49.302(f), Water Code, is amended to read 
as follows: 

(f) A copy of the order annexing land to the district, [signed bj a 
majotity of the n1c111bcrs of the boatd and] attested by the secretary of the 
board, shall be filed and recorded in the deed records of the county or counties 
in which the district is located if the land is finally annexed to the district. 

SECTION 23. Section 49.351, Water Code, is amended by adding 
Subsection (k) to read as follows: 

(!<) In this section, "fire-fiehting activities" means all of the customary 
and usual actiyities of a fire department jncluding fire suppression fire 
prevention. trainina safety education. maintenance communjcations. 
medjcal cmcr~ency services photography. and administration. 

SECTION 24. Section 49.455(b), Water Code, is amended to read 
as follows: 

(b) The information form filed by a district under this section 
shall include: 

(1) the name of the district; 
(2) the complete and accurate legal description of the boundaries of 

the district; 
(3) the most recent rate of district taxes on property located in 

the district; 
( 4) the total amount of bonds that have been approved by the voters 

and which may be issued by the district (excluding refunding bonds and any 
bonds or portion of bonds payable solely from revenues received or expected 
to be received pursuant to a contract with a governmental entity); 
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(5) the aggregate initial principal amount of all bonds of the district 
payable in whole or part from taxes (excluding refunding bonds and any 
bonds or portion of bonds payable solely from revenues received or expected 
to be received pursuant to a contract with a governmental entity) that have 
been previously issued (and ze111ain 011tstanding]; 

( 6) whether a standby fee is imposed by the district and, if so, the 
amount of the standby fee; 

(7) the date on which the election to confirm the creation of the 
district was held if such was required; 

(8) a statement of the functions performed or to be performed by the 
district; and 

(9) the particular form of Notice to Purchasers required by 
Section 49.452 to be.furnished by a seller to a purchaser of real property in 
that district completed by the district with all information required to be 
furnished by the district. 

If a district has not yet levied taxes, a statement to such effect together 
with the district's most recent projected rate of debt service tax shall be 
substituted for Subdivisions (3) and (4). 

SECTION 25. Section 51.028, Water Code, is amended by amending the 
heading and Subsection (a) to read as follows: 

Sec. 51.028. MULTI-COUNTY DISTRICT: NOTICE AND (eF] 
HEARING. (a) When a petition is filed, the commission shall give notice of 
an application[• hc01ing] in the manner provided in Section 49.011 and may 
conduct a hearini: on the application if the commjssjon determines that 
a hearinli is necessary under that section [51.018 of this code). 

SECTION 26. Subchapter B, Chapter 53, Water Code, is amended by 
adding Section 53.020 to read as follows: 

Sec. 53.020 TEMPORARY SUPERVISORS: OUALIFICATIONS. (a) 
If the commissioners court 2rants a petition presented under Sectjon 53.013. 
the court shall appoint fiye temporary supervisors to serve on the board of the 
district until permanent supervisors are elected. 

(b) A temporary supervisor appointed under Subsection (a) shall execute 
a bond as required under Section 49.055 and take the oath of office. 

(c) After the commissioners court appoints five temporary supervisors 
under Subsection (a). the temporary supervisors shall meet and organize. 

SECTION 27. Section 54.018, Water Code, is amended to read 
as follows: 

Sec. 54.018. NOTICE AND HEARING ON DISTRICT CREATION 
[ES'fABLISIII~iG A DA'fE OF HEARING]. If a petition is filed under 
Section 54 014. the commission shall aive notice of an application as reguired 
by Section 49.011 and mav conduct a hearine on the application if the 
commission determines that a bearing is necessary under Section 49 011 [0n 
the filing of a petition, the cornnti33ion 01 so1neone atttho1ized by the 
com1ni3sio11, shall fix a date, time, and place at which the petition shall be 
heard and shall issue notice of Ute date, time, and place of hea1ittg. The notice 
shall infoun all petsons of thcit right to Appear and present evidence and 
testit=, fo1 01 against the allegation3 in the petition, the fo11n of the petition, 
the neccs:Jity and feasibility of the dishict'3 ptoject, and the benefits 
to acct tte]. 
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SECTION 28. Section 54.020(a), Water Code, is amended to read 
as follows: 

(a) If the commission determjnes that a hearjng is necessary under 
Section 49.011. the commjssion shall conduct a hearina and acc~pt evidence 
[At the heating, the connnission shall examine the petition to asee1tain its 
sttfficicncy, and any pc1son intetcsted znay appcat bcfotc the eonanission in 
pe1son 01 by atto1 ncy and offct testintony) on the sufficiency of the petition 
and whether the project is feasible and practicable and is necessary and would 
be a benefit to all or any part of the land proposed to be included in 
the district. 

SECTION 29. Sections 54.021(a) and (e), Water Code, are amended to 
read as follows: 

(a) If the commission finds (ltftct the heating of the petition if it is 
fotmd) that the petition conforms to the requirements of Section 54.015 [of 
this code) and that the project is feasible and practicable and is necessary and 
would be a benefit to the land to be included in the district, the commission 
shall so find by its order and grant the petition. 

(e) A copy of the order of the commission granting or denying a petition 
shall be mailed to each city having extraterritorial jurisdiction in the county 
or counties in which the district is located who requested a hearing under 
Section 49.011 [notice of bca1jngs as pto\lided in Section 54.819 of 
this code). 

SECTION 30. Section 54.102, Water Code, is amended to read 
as follows: 

Sec. 54.102. QUALIFICATIONS FOR DIRECTORS. To be qualified to 
serve as a director, a person shall be at least lJ! [:ti) years old, a resident 
citizen of the State of Texas, and either own land subject to taxation in the 
district or be a qualified voter within the distri.ct. 

SECTION 31. Section 54.774(b), Water Code, is amended to read 
as follows: 

(b) Except as provided in Subsection (a) [of this section], a district may 
acquire recreational facilities and obtain funds to develop and maintain them 
in the same manner as authorized elsewhere in this code for the acquisition, 
development, and maintenance of other facilities of the district. Without 
limiting the foregoing, a district may charge fees directly to the users of 
recreational facilities and to water and wastewater customers of the djstrict 
reiardless of whether the customers are located within or outside the 
boundaries of the district. to pay for all or part of the cost of their development 
and maintenance. For purposes of enforcing payment of an unpaid fee 
chareed under this subsection, the district may: 

(1) seek legal restitution of the unpaid fee· and 
(2) refuse use of a recreational faciljty to the person who owes the 

unpaid fee. except that the district may not discontinue use of other facilities 
or services. · 

SECTION 32. Section 54.802(b ), Water Code, is amended to read 
as follows: 

(b) The board shall adopt a proposed plan for improvements in the 
defined area or to serve the designated property in the manner provided by 
Section 49.106 [Sections 54.586 54.587 of this code]. 
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SECTION 33. Section 54.806(a), Water Code, is amended to read 
as follows: 

(a) Before the adopted plans may become effective, they must be 
approved by the voters in the defined area or within the boundaries of the 
designated property. The election shall be conducted as provided by 
Section 49.106 (this chaptct) for an election to authorize the issuance 
of bonds. 

SECTION 34. Section 55.040, Water Code, is amended to read 
as follows: 

Sec. 55.040. MULTI-COUNTY DISTRICT: PETITION. Creation of 
a district composed of land in two or more counties may be initiated by 
presenting a petition to the commission signed by the owners of more than 
half the land in the proposed district or by 50 qualified property taxpaying 
electors of the territory of the proposed district. The petition shall describe 
the boundaries of the proposed district l!lli![;) request an order on [a ltea1 ing to 
detcnnine) the advisability of creating the district[;) and [ rcqo""t) an order for 
an election. 

SECTION 35. Section 55.042, Water Code, is amended to read 
as follows: 

Sec. 55.042. MULTI-COUNTY DISTRICT: HEARING. If the 
commissjon determines that a hearin2 is necessary under Section 49.01 l the 
commission shall conduct a hearing and (At the healing,) any person whose 
land would be affected by creation of the district may appear and support or 
oppose creation of the proposed district, and may offer competent testimony 
to show that the district would or would not serve a beneficial purpose, be 
practicable, or accomplish the purposes intended. 

SECTION 36. Section 58.027, Water Code, is amended by amending the 
heading and Subsection (a) to read as follows: 

Sec. 58.027. MULTICOUNTY DISTRICT: CONSIDERATION 
[HEARING) BY COMMISSION. (a) The commission shall have exclusive 
jurisdiction and power to consider [!tear) and determine all petitions for 
creation of a district that will include land or property located in two or 
more counties. 

SECTION 37. Section 58.028, Water Code, is amended to read 
as follows: 

Sec. 58.028. MULTICOUNTY DISTRICT: NOTICE AN.!2 [eFJ 
HEARING ON DISTRICT CREATION. (ta}] When a petition is filed, the 
commission shall give notice of an application [a healing] in the manner 
provided in Section 49.011 and may conduct a hearing on the application if 
the commjssion determines that a hearina is necessary under that 
section (58.018 of this code). 

[(b) The notice sha11 be posted at the cout tho use doot, on the bulletin 
board used fo1 posting legal notices, in each eo11nt1 in nhich the district rrta) 
be located. 

[(c) The notice shall be pttblishcd in one 01 n101c ncnspapc1s nith 
gcnetal chctllation in the a1ea of the p1oposed disttict.] 

SECTION 38. Section 58.030, Water Code, is amended to read 
as follows: 



WEDNESDAY, MAY 28, 1997 3677 

Sec. 58.030. MULTICOUNTY DISTRICT: CONSIDERAIION BY 
[HEARING OF] COMMISSION; PROCEDURE. (a) The commission shall 
[hem";] consider[;] and determine on the issues a petition filed under 
Section 58.028 [of this code]. 

(b) IM [At the heating of the petition, the) commission shall be 
governed by the provisions of Section 58.021 [of this code]. 

SECTION 39. Section 59.00?(a), Water Code, is amended to read 
as follows: 

(a) If [after the heating of the petition] the commission finds a.fkr 
considering the petition that the petition conforms to the requirements of this 
chapter and that the creation of the district would be of benefit to the territory 
to be included in the district, the commission shall issue an order granting the 
petition for creation. If the commission finds that part of the territory 
included in the proposed district will not benefit from the creation of the 
district, the commission shall exclude that territory from the proposed district 
and redefine the proposed district's boundaries accordingly. 

SECTION 40. Section 65.018, Water Code, is amended to read 
as follows: 

Sec. 65.018. NOTICE AND HEARING ON DISTRICT CREATION 
[ESTt\BLISIIING BATE OF IIEARmG]. If a resolution is filed under 
Section 65 .014. the commission shall give notice of an application as required 
by Section 49 011 and may conduct a hearing on the application if the 
commissjon determines that a hearing is necessary under Section 49.011 [W 
On fbc filing of a 1es0Jutio11, the eonunission sl1all set a date, titnc, and place 
at ~hich the 1csoltttion ~ill be beard and shall issue notice of the date, thne, 
and place of hearing. 

· [{b) The notice shall info1111 all pctsons of their right to appear and 
present evidence and testify for 01 against the n1ate1ial inelttdcd in the 
1esolution, the fotnt of the 1csolutio11, the necessity and feasibility of the 
nate1 supply co1po1atio11's 1equest :fot eon•etsion, lntd the benefits to aec1ue 
£:0111 conversion]. 

SECTION 41. Section 65.020(a), Water Code, is amended to read 
as follows: 

(a) If the commission determines that a hearing is necessary under 
Section 49.011 the commission shall conduct a hearin~ and accept evidence 
[A:t the heating, the eonnnission shall exa1ninc tbc tt5oltttion to detetntine if 
it is sttffieient, and any pc1son interested 111ay appeat bcfo1e the eonnnission 
in pc1so11 or by attotne) and offe1 tcsthnony) on the sufficiency of the 
resolution and whether or not the request for conversion is feasible and 
practicable and is necessary and would be a benefit to all or any part of the 
land proposed to be included in the district. 

SECTION 42. Section 65.021(a), Water Code, is amended to read 
as follows: 

(a) Ii [ltftc1 the heating on the 1csolution, if] the commission finds that 
the resolution conforms to the requirements of Section 65.015 [of this code] 
and that the request for conversion is feasible and practicable and is necessary 
and would be a benefit to the land proposed to be included in the district, the 
commission shall make these findings in an order and shall authorize the 
creation of the district on approval at the confirmation and directors' election 
called and held under this subchapter. 
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SECTION 43. Section 65.103, Water Code, is amended by amending 
Subsection (c) and adding Subsection (d) to read as follows: 

(c) The method for determining the initial terms for each of the directors 
constituting the initial board shall be determined by the temporary directors, 
and the terms must be clearly stated on the ballot for the confirmation and 
directors' election. [At sttbscqucnt elections in each following )tat in which 
thetc is an election, the election ntust be held on the same nnifo1111 election 
date as the confi11nation and d:itectors' election, and the tc1111s of the directors 
being elected 1nust be stated on the ballot.] 

(d) Notwithstandjn~ Sections 41.001 and 41 003. Election Code. the 
board may hold an election to elect directors on any date determined by the 
board. The terms of directors must be stated on the ballot. 

SECTION 44. Section 66.018, Water Code, is amended to read 
as follows: 

Sec. 66.018. NOTICE AND HEARING ON DISTRICT CREATION. !f 
a petjtjon is filed under Section 66.014. the commission shall give notice of an 
application as required by Section 49.01 l and may conduct a hearing if the 
commission determines that a hearin~ is necessary under Section 49.011 [W 
On 1ccciYing a petition to e1eate a dist1ict, the eonunission 01 a pc1son 
designated bJ it 3hall set a date £01 a heating on the pctitio1L 

[(b) Aftc1 a date is set fo1 the heating, the executive dhccto1 shall give 
notice of the heating and the eo1nn1issio11 shall hold the heating and isstte an 
otder stating its fin&l decision in the nt&nnet ptovided b) Chapter 2001, 
Gove1n1nent Code. In addition to othe1notice1cqtthed by Ian, the execttti;e 
diiectot shall publish notice in a ncwspapc1 with gcnc1al citcttlation in the 
ate& of the ptoposed dishict once a week £01 tno consecutive necks, the fhst 
ptiblieation to be nH'ide at least 30 d&)lS be£01c the date set £01 the heating]. 

SECTION 45. Section 66.019(a), Water Code, is amended to read 
as follows: 

(a) After considering the petition [the lte&1ing], the commission shall 
grant the petition if it finds that: 

(1) the petition conforms to the requirements of 
Sections 66.014 and 66.015 [of this code]; and 

(2) the projects proposed by the district are feasible and practicable, 
are necessary, and will be a benefit to land included in the district. 

SECTION 46. Section 6.003(b), Civil Practice and Remedies Code, is 
amended to read as follows: 

(b) The following are exempt from the appeal bond requirements: 
(1) a water improvement district, a water control and improvement 

district, an irriiation district. a conservation and reclamation district. or 
a water control and preservation district organized under state law; 

(2) a levee improvement district organized under state law; [and] 
(3) a drainage district organized under state Jaw;...filll! 
(4) an entity created under Section 52, Article III. or Section 59. 

Article XVI Texas Copstitution. 
SECTION 47. Section 16.061, Civil Practice and Remedies Code, is 

amended to read as follows: 
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Sec. 16.061. RIGHTS NOT BARRED. (a) A right of action of this state 
or a political subdivision of the state, including a county, an incorporated city 
or town, a navigation district, a municipal utility district. a port authority, an 
entity acting under Chapter 341, Acts of the 57th Legislature, Regular 
Session, 1961 (Article 1187f, Vernon's Texas Civil Statutes), [or] a school 
district or an entity created under Section 52. Article III. or Section 59, 
Article XVI. Texas Constitution. is not barred by any of the following 
sections: 16.001-16.004, 16.006, 16.007, 16.021-16.028, 16.030-16.032, 
16.035-16.037, 16.051, 16.062, 16.063, 16.065-16.067, 16.070, 16.071, 
31.006, or 71.021. 

(b) In this section: 
(1) "Navigation district" means a navigation district organized under 

Section 52. Article III, [Section 52,) or Section 59. Article XVI, [Section 59, 
of-the] Texas Constitution. 

(2) "Port authority" has the meaning assigned by Section 60.402, 
Water Code. 

(3) 11 Municipal utility district" means a municipal utility district 
created under Section 52 Article lll, or Section 59 Article XVI. 
Texas Constitution. 

SECTION 48. Section 41.031(a), Election Code, is amended to read 
as follows: 

(a) Except as proyided by Section 41.033. the [The] polls shall be opened 
at 7 a.m. for voting and shall be closed at 7 p.m. 

SECTION 49. Subchapter B, Chapter 41, Election Code, is amended by 
adding Section 41.033 to read as follows: 

Sec, 41.033 EARLY CLOSING OF CERTAIN POLLS Notwithstanding 
Section 41 031(a), an entity created under Section 52 Article III. or 
Section 59, Article XVI Texas Constitution, may close the polls before 7 p.m. 
in an election held by the entity if: 

(1) the entity has fewer than 50 qyalified voters: and 
(2l the number of ballots cast in the election equals the number of 

qualified voters. 
SECTION 50. Section 140.006, Local Government Code, is amended by 

amending Subsection (a) and adding Subsection (e) to read as follows: 
(a) Except as provided by Sybsections [Sub•cetion) (c) and Ce), the 

presiding officer of a governing body shall submit a financial statement 
prepared under Section 140.005 to a newspaper in each county .in which the 
district or any part of the district is located. 

(e) This section does not apply to an entity created ynder Section 52 
Article III, or Section 59, Article XYI. Texas Constjtytion. 

SECTION 51. Section 191.0525(d), Natural Resources Code, is amended 
to read as follows: 

(d) A project for a county, [or) municipality, or an entity created under 
Section 52. Article III or Section 59, Article XVI. Texas Constitution. 
requires advance project review only if the project affects a cumulative area 
larger than five acres or disturbs a cumulative area of more than 5,000 cubic 
yards, whichever measure is triggered first, or if the project is inside 
a designated historic district or recorded archeological site. 
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SECTION 52. Section 1.04(3), Tax Code, is amended to read as follows: 
(3) "Improvement" means: 

(A) a building, structure, fixture, or fence erected on or affixed 
to land; [or] 

(B) a transportable structure that is designed to be occupied for 
residential or business purposes, whether or not it is affixed to land, if the 
owner of the structure owns the land on which it is located, unless the 
structure is unoccupied and held for sale or normally is located at a particular 
place only temporarily.Lll! 

(C) for purposes of an entity created under Section 52. 
Article l!!. or Section 59. Article XYI Texas Constitution: 

(i) subdjyjsjon of land by plat· 
(ii) installation of water. sewer or drainage lines: or 
(iii) paving of undeveloped land. 

SECTION 53. Section 26.012, Tax Code, is amended by amending 
Subdivisions (8) and (17) to read as follows: 

(8) "Debt service" means the total amount expended or to be 
expended by a taxing unit from property tax revenues to pay principal of and 
interest on debts or other payments required by contract to secure the debts 
and jf the unit is created under Section 52. Article III. or Section 59. 
Article XVI. Texas Constitution. payments on debts that the unjt anticipates 
incurrina in the next calendar year. 

(17) "New property value" means: 
(A) the total taxable value of property added to the appraisal 

roll in the current year by annexation and improvements listed on the 
appraisal roll that were made after January 1 of the preceding tax year, 
including personal property located in new improvements that was brought 
into the unit after January I of the preceding tax year; [ltttd] 

(B) property value that is included in the current total value for 
the tax year succeeding a tax year in which any portion of the value of the 
property was excluded from the total value because of the application of a tax 
abatement agreement to all or a portion of the property, less the value of the 
property that was included in the total value for the preceding tax year;..J!Ill! 

(C) for purooses of an entity created under Section 52. 
Article l!!. or Section 59. Article XVI. Texas Constitution. property value 
that is included in the current total yalue for the tax year succeeding a tax year 
in which the following occurs: 

(i) subdivision of land by plat; 
(ii) installation of water. sewer. or drainage lines: or 
(iii) payjng of undeveloped land. 

SECTION 54. Section 26.04(e), Tax Code, is amended to read 
as follows: 

(e) By August 7 or as soon thereafter as practicable, the designated 
officer or employee shall submit the rates to the governing body. He shall 
deliver by mail to each property owner in the unit or publish in a newspaper 
in the form prescribed by the comptroller: 

(!) the effective tax rate, the rollback tax rate, and an explanation of 
how they were calculated; 
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(2) the estimated amount of interest and sinking fund balances and 
the estimated amount of maintenance and operation or general fund balances 
remaining at the end of the current fiscal year that are not encumbered with or 
by corresponding existing debt obligation, except that for a school district, 
estimated funds necessary for the operation of the district prior to the receipt 
of the first state education aid payment in the succeeding school year shall be 
subtracted from the estimated fund balances; 

(3) a schedule of the unit's debt obligations showing: 
(A) the amount of principal and interest that will be paid to 

service the unit's debts in the next year from property tax revenue, including 
payments of lawfully incurred contractual obligations providing security for 
the payment of the principal of and interest on bonds and other evidences of 
indebtedness issued on behalf of the unit by another political subdivision aru!. 
if the unit is created under Section 52, Article III, or Section 59, Article XVI, 
Texas Constitution. payments on debts that the unit anticipates to incur in the 
next calendar year; 

(B) the amount by which taxes imposed for debt are to be 
increased because of the unit's anticipated collection rate; and 

(C) the total of the amounts listed in Paragraphs (A)-(B), less 
any amount collected in excess of the previous year's anticipated collections 
certified as provided in Subsection (b) [of this section]; 

(4) the amount of additional sales and use tax revenue anticipated in 
calculations under Section 26.041 [of this code]; 

(5) in the year that a taxing unit calculates an adjustment under 
Section 26.04(k) or (I) [of this code], the unit shall publish a schedule that 
includes the following elements: 

(A) the name of the unit discontinuing the department, 
function, or activity; 

(B) the amount of property tax revenue spent by the unit listed 
under Paragraph (A) of this subsection to operate the discontinued 
department, function, or activity in the 12 months preceding the month in 
which the calculations required by this chapter are made; and 

(C) the name of the unit that operates a distinct department, 
function, or activity in all or a majority of the territory of a taxing unit that has 
discontinued operating the distinct department, function, or activity; and 

(6) in the year following the year in which a taxing unit raised its 
rollback rate as required by Section 26.04(1) [of this code], the taxing unit 
shall publish a schedule that includes the following elements: 

(A) the amount of property tax revenue spent by the unit to 
operate the department, function, or activity for which the taxing unit raised 
the rollback rate as required by Section 26.04(1) [of this code J for 
the 12 months preceding the month in which the calculations required by this 
chapter are made; and 

(B) the amount published by the unit in the preceding tax year 
under Section 26.04(e)(5)(B) [of this code]. 

SECTION 55. Sections 50.501, 51.030, 51.409, 53.071, 54.019, 54.511, 
54.515, 55.041, and 65.019, Water Code, and Section 42.042(e), Local 
Government Code, are repealed. 
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SECTION 56. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

SENATOR ANNOUNCED ABSENT-EXCUSED 

On motion of Senator Barrientos, Senator Lucio was announced 
11 Absent-excused 11 on account of important business. 

HOUSE CONCURRENT RESOLUTION 86 
ON SECOND READING 

On motion of Senator Haywood and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading: 

HCR 86, Requesting the placement of a marker in the Texas State 
Cemetery in memory of the Honorable Dave Allred. 

The resolution was read second time and was adopted by a viva 
voce vote. 

VOTE RECONSIDERED 

On motion of Senator Carona and by unanimous consent, the vote by 
which HB 99 was finally passed was reconsidered. 

HB 99, Relating to the funding and operation of certain emergency 
management and disaster relief programs. 

Question-Shall HB 99 be finally passed? 

HB 99 was again finally passed by the following vote: Yeas 23, 
Nays 1. 

Nays: Cain. 

Absent: Barrientos, Fraser. 

Absent-excused: Armbrister, Brown, Lucio, Truan, Wentworth. 

COMMITTEE SUBSTITUTE 
HOUSE BILL 172 ON SECOND READING 

The Presiding Officer laid before the Senate CSHB 172 on its second 
reading and passage to third reading. The bill was read second time, Floor 
Amendment No. 3 was offered, and further consideration was postponed 
to a time certain of 2:00 p.m. today. 

CSHB 172, Relating to project contract claims against a unit of 
state government. 

Question-Shall Floor Amendment No. 3 to CSHB 172 be adopted? 

The amendment was adopted by a viva voce vote. 
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CSHB 172 as amended was passed to third reading by a viva 
voce vote. 

RECORD OF VOTE 

Senator Shapiro asked to be recorded as voting "Nay" on the passage 
of the bill to third reading. 

COMMITTEE SUBSTITUTE 
HOUSE BILL 172 ON THIRD READING 

Senator Cain moved that Senate Rule 7.18 and the Constitutional Rule 
requiring bills to be read on three several days be suspended and 
that CSHB 172 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 25, Nays 1. 

Nays: Shapiro. 

Absent·excused: Armbrister, Brown, Lucio, Truan, Wentworth. 

CSHB 172 was read third time and was passed by a viva voce vote. 

RECORD OF VOTE 

Senator Shapiro asked to be recorded as voting "Nay" on the final 
passage of the bill. 

HOUSE BILL 2697 ON SECOND READING 

On motion of Senator Ellis and by unanimous consent, the regular 
order of business was suspended to take up for consideration at this time 
on its second reading and passage to third reading: 

HB 2697, Relating to the salary from the state of a district judge who 
serves as a local administrative district judge. 

The bill was read second time. 

Senator Madia offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend HB 2697 by adding the following sections, appropriately 
numbered, and renumbering existing sections appropriately: 

SECTION __ . Subsection (b), Section 24.376, Government Code, is 
amended to read as follows: 

(b) The 197th district court shall give preference to juvenile and 
family law matters [criminal cases). 

SECTION _. Section 24.385, Government Code, is amended to read 
as follows: 

Sec. 24.385. 206TH JUDICIAL DISTRICT (HIDALGO COUNTY). 
(.a) The 206th Judicial District is composed of Hidalgo County. 

{b) The 206th District Court shall giye preference to juvenile and 
family law matters. 
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The amendment was read and was adopted by a viva voce vote. 

HB 2697 as amended was passed to third reading by a viva voce vote. 

HOUSE BILL 2697 ON THIRD READING 

Senator Ellis moved that Senate Rule 7.18 and the Constitutional Rule 
requiring bills to be read on three several days be suspended and 
that HB 2697 be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 26, Nays 0. 

Absent-excused: Armbrister, Brown, Lucio, Truan, Wentworth. 

HB 2697 was read third time and was passed by a viva voce vote. 

VOTE RECONSIDERED 

On motion of Senator Ogden and by unanimous consent, the vote by 
which HJR 104 was finally passed was reconsidered. 

HJR 104, Proposing a constitutional amendment relating to eliminating 
duplicate numbering in and certain obsolete provisions of the Texas 
Constitution. 

Question-Shall HJR 104 be finally passed? 

Senator Ogden offered the following amendment to the resolution: 

Floor Amendment No. 1 

Amend HJR 104 on third reading by striking SECTION 7 of the 
resolution, which amends Section 3, Article VII, Texas Constitution, and 
renumbering the subsequent sections appropriately. 

The amendment was read and was adopted by unanimous consent. 

HJR 104 as amended was again finally passed by the following vote: 
Yeas 26, Nays 0. 

Absent-excused: Armbrister, Brown, Lucio, Truan, Wentworth. 

RESOLUTIONS SIGNED 

The Presiding Officer announced the signing of the following enrolled 
resolutions in the presence of the Senate: SCR 109, SCR 110 

MOTION TO ADJOURN 

On motion of Senator Ogden and by unanimous consent, the Senate 
at 2:29 p.m. agreed to adjourn, subject to receipt of Messages from the 
House, until 9:30 a.m. tomorrow. 

AT EASE 

The Presiding Officer, Senator Sibley in Chair, at 2:29 p.m. announced 
the Senate would stand At Ease subject to the call of the Chair. 

IN LEGISLATIVE SESSION 

Senator West at 3:23 p.m. called the Senate to order as In 
Legislative Session. 
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Senator Ratliff submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 27, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2906 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

RATLIFF 
CAIN 
CARON A 

WO LENS 
RAMSAY 
HILBERT 
HUNTER 

On the part of the Senate On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

MESSAGE FROM THE HOUSE 

HOUSE CHAMBER 
Austin, Texas 

Wednesday, May 28, 1997 

The Honorable President of the Senate 
Senate Chamber 
Austin, Texas 

Mr. President: 

I am directed by the House to inform the Senate that the House has taken the 
following action: 

THE HOUSE HAS PASSED THE FOLLOWING MEASURES: 

HCR 219, In memory of United States Border Patrol Agent Jefferson Barr. 

HCR 303, In memory of Major Audie Murphy. 

HCR 308, Commemorating Dr. George F. Hamm's distinguished tenure as 
president of The University of Texas at Tyler. 

SB 294, Relating to a study project involving the use of computer networks in 
public schools. 
(Committee Substitute) 
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SCR 102, Paying tribute to the memory of Assistant Fire Chief 
Dennis W. Holder. 

SCR 104, Expressing deep appreciation to Rita Tyson. 

THE HOUSE HAS PASSED THE FOLLOWING MEASURES: LOCAL, 
CONSENT, AND RESOLUTIONS CALENDAR 

HCR 278, Directing the Department of Public Safety to study the feasibility 
of implementing a COP program statewide. 

HCR 279, Directing the Texas Department of Health to study the state's 
implementation of the federal requirements under EPCRA. 

SB 24, Relating to the terms of the district courts in Bowie County. 

SB 61, Relating to the penalty for failure to report abuse of persons who are 
elderly or disabled. 

SB 73, Relating to financial statements filed by judges of statutory county 
courts and statutory probate courts. 

SB 115, Relating to certain investigations conducted by the Department of 
Protective and Regulatory Services. 

SB 322, Relating to the filing of a petition stating an essential need for 
operating a motor vehicle. 

SB 324, Relating to application of the professional prosecutors law to the 
district attorney of the 24th Judicial District. 

SB 344, Relating to an exemption from ad valorem taxation for certain 
property acquired for use for a school. 

SB 485, Relating to the joint listing on an ad valorem tax appraisal roll of 
separate interests in minerals in place. 

SB 521, Relating to parental consent for certain activities in public schools. 
(Committee Substitute) 

SB 577, Relating to licensing and registration requirements under The Real 
Estate License Act; providing a penalty. 

SB 607, Relating to the assignment of certain appellate judges and justices as 
visiting judges. 

SB 636, Relating to assistance to certain surface coal mining operators in the 
preparation of surface coal mining permit applications and to the eligibility of 
land and water affected by coal mining for reclamation or 
abatement expenditures. 

SB 642, Relating to abatement of common nuisances. 
(Amended) 

SB 921, Relating to the creation of the East Montgomery County 
Improvement District; authorizing a tax. 

SB 1066, Relating to procurement practices by health and human services 
agencies, by certain other agencies with programs related to health or human 
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services, and by certain public and private local providers of health or 
human services. 
(Committee Substitute/Amended) 

SB 1107, Relating to the provision of financial assistance to survivors of 
certain law enforcement officers, firefighters, and others. 
(Committee Substitute/ Amended) 

SB 1153, Relating to the appraisal and ad valorem taxation of certain types of 
personal property. 
(Committee Substitute) 

SB 1221, Relating to restricting written reports required from public 
school employees. 

SB 1240, Relating to the state's purchasing of services for state 
agency clients. 

SB 1249, Relating to the sale of property for delinquent ad valorem taxes. 
(Amended) 

SB 1263, Relating to requiring the Texas Workforce Commission, local 
workforce development boards and centers, and certain employers to provide 
tax assistance to certain individuals and families. 
(Amended) 

SB 1291, Relating to permitting policyholder dividends for multiple lines 
of insurance. 

SB 1309, Relating to the regulation of the use of electroconvulsive therapy. 

SB 1384, Relating to counseling for certain persons in a suit for divorce or 
a suit affecting the parent-child relationship. 

SB 1412, Relating to conduct requiring registration under the 
lobbying statute. 

SB 1453, Relating to approval of the comptroller's account against the state. 

SB 1469, Relating to certain construction projects managed by the General 
Services Commission. 

SB 1486, Relating to the regulation of motor carriers. 
(Committee Substitute/Amended) 

SB 1563, Relating to the objection to certain assigned judges. 
(Committee Substitute) 

SB 1576, Relating to the development of performance measures by the Texas 
Agricultural Finance Authority. 

SB 1582, Relating to the creation, administration, powers, duties, operation, 
and financing of the Guadalupe County Groundwater Conservation District. 
(Committee Substitute) 

SB 1653, Relating to campus or campus program charters. 



3688 SENAlE JOURNAL- REGULAR SESSION 

SB 1766, Relating to the creation, administration, powers, duties, operations, 
and financing of the Westworth Village-White Settlement Redevelopment 
Authority; granting the power of eminent domain. 
(Amended) 

SB 1787, Relating to the restricted sale of wine for off-premises consumption 
by the holder of a winery permit in certain areas. 

SB 1831, Relating to sanitary facilities required on the premises of certain 
applicants for an alcoholic beverage license. 
(Amended) 

SB 1910, Relating to the regulation of poultry operations. 
(Committee Substitute) 

SB 1918, Relating to the operation and administration of the Texas School for 
the Deaf. 

SB 1919, Relating to the operation and administration of the Texas School for 
the Blind and Visually Impaired. 

SB 1942, Relating to the creation, administration, powers, duties, operation, 
and financing of the Culberson County Groundwater Conservation District; 
granting the power of eminent domain; authorizing the issuance of bonds and 
the imposition of taxes. 
(Amended) 

SB 1943, Relating to validating the creation and certain actions of the Comal 
County Fresh Water Supply District No. I. 
(Amended) 

SB 1949, Relating to the powers, duties, administration, financing, and 
operation of the Falcon's Lair Utility and Reclamation District; granting the 
authority to issue bonds. 
(Amended) 

SB 1955, Relating to the transfer of certain occupational certification and 
licensing programs administered by the Texas Natural Resource 
Conservation Commission. 

SB 1956, Relating to the municipal courts of record in Garland. 

SCR 44, Encouraging the Texas Board of Criminal Justice, Texas Youth 
Commission, Juvenile Probation Commission, county commissioners, and 
sheriffs to support faith-based correctional programming and facilities. 
(Amended) 

SCR SI, Directing the Texas Department of Commerce to increase 
technology-based investments in the state. 

SCR 77, Recommending that the purchase of the Allens Creek Reservoir site 
be ranked as a high priority by the Texas Water Development Board. 

Respectfully, 

ls/Sharon Carter, Chief Clerk 
House of Representatives 
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LEGISLATIVE POLICY RESOLUTION 

SR 913 - by West: Authorizing the creation of a commission to study 
the creation of an institution of higher education to be located in the 
southern portion of Dallas County. 

MEMORIAL RESOLUTIONS 

SR 909 - by Shapiro: In memory of John Douglas Witherspoon 
of McKinney. 

HCR 45 - (Patterson): In memory of Edna Seinsheimer Levin 
of Galveston. 

HCR 304 - (Whitmire): In memory of Naomi Stribling Vanduring 
of Houston. 

CONGRATULATORY RESOLUTIONS 

SR 898 - by Armbrister: Commending the State Firemen's and Fire 
Marshals' Association and the Volunteer Fire Departments of Texas. 

SR 899 - by Lucio: Commending A. Cynthia Leon of San Antonio. 

SR 900 - by Cain: Commending Congressman Ralph Moody Hall 
of Rockwall. 

SR 901 - by Cain: Congratulating Virginia Mae and Dorsey Gene 
Erwin of Campbell. 

SR 902 - by Cain: Congratulating Helen Annette and James Marvin 
Lovell of Terrell. 

SR 903 - by Cain: Congratulating Frances and Roy Hawkins 
of Commerce. 

SR 904 by Cain: Congratulating Mr. and Mrs. Earl C. Bills 
of Savoy. 

SR 905 by Cain: Congratulating Norma and Robert Mitchell 
of Greenville. 

SR 910 - by Lucio: Commending Bill Montigel of Fort Worth. 

SR 911 - by Lucio: Commending Albert Ochoa. 

SR 912 - by Lucio: Congratulating Raul Besteiro, Jr., of Brownsville. 

SR 914 - by Truan: Congratulating Lottie Belle Mayo Harlan 
of Bishop. 

SR 915 - by Truan: Congratulating the Texas Association of Mexican 
American Chambers of Commerce (TAMACC). 

HCR 213 - (Patterson): Congratulating the Friendswood High School 
Academic Decathlon Team. 

HCR 277 - (Cain): Congratulating Willie Lee Campbell Glass. 
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MISCELLANEOUS RESOLUTIONS 

SR 873 - by Brown, Patterson: Recognizing May 25-31, 1997, as 
Texas Space and Technology Week. 

HCR 124 - (West): Recognizing March 12, 1997, as Grand Prairie 
Day at the Capitol. 

ADJOURNMENT 

Pursuant to a previously adopted motion, the Senate at 3:24 p.m. 
adjourned, in memory of Roel Garcia of Falfurrias and the Central Texans 
who lost their lives in yesterday's tornado, until 9:30 a.m. tomorrow. 

May 26 1997 

SB 461 

May 27. 1997 

APPENDIX 

SENT TO COMPTROLLER 

SIGNED BY GOVERNOR 

SB 67, SB 145, SB 264, SB 358, SB 417, SB 459, SB 478, SB 514, SB 600, 
SB 623, SB 728, SB 771, SB 786, SB 939, SB 1014, SB 1016, SB 1033, 
SB 1108, SB 1127, SB 1202, SB 1233, SB 1268, SB 1269, SB 1295, 
SB 1352, SB 1388, SB 1519, SB 1722, SB 1736, SB 1828, SB 1903, 
SB 1924, SCR 99 

May 28 1997 

SJR39 

May 28 1997 

SENT TO SECRETARY OF STATE 

SENT TO GOVERNOR 

SB 81, SB 89, SB 168, SB 197, SB 271, SB 395, SB 506, SB 551, SB 745, 
SB 910, SB 1262, SB 1286, SB 1460, SB 1702, SB 1739, SB 1793, SB 1930, 
SCR 105 

OFFICIAL MEMORANDUM 
STATE OF TEXAS 

OFFICE OF THE GOVERNOR 

MESSAGE 

I hereby agree to return SB 1437 to the Senate for further consideration 
at the request of the Legislature presented by SCR 99. 
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Article IV, Section 14, of the Texas Constitution directs when and how the 
Governor can approve or veto any bill' passed by both houses of the 
Legislature. In this instance, the Governor has taken no action on Senate 
Bill No. 1437 and the Legislature has requested by Senate Concurrent 
Resolution No. 99 that Senate Bill No. 1437 be returned to the Senate. 
Pursuant to established case law, and while under no obligation to comply 
with the request, Senate Bill No. 1437 is hereby returned to the Senate for 
further consideration. 

ls/Governor George W. Bush 
May 27, 1997 
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In Memory 

of 

Roel Garcia 

Senator Truan offered the following resolution: 

(Senate Resolution 860) 

WHEREAS, It is with great sorrow that the Texas Senate learned 
of the tragic loss of Texas Department of Public Safety Trooper Roel 
Garcia, who died March 26, 1997, at the age of 37; and 

WHEREAS, Highly respected among his colleagues, Corporal 
Garcia had been with the Department of Public Safety since 1981; 
recently assigned to the Combined Law Enforcement Division, he 
was on his way to Raymondville to participate in a drug task force 
when he was killed in a tragic automobile accident; and 

WHEREAS, A native of Falfurrias, Texas, Roel was born on 
August 24, 1959, to Humberto and Elda Garcia; he graduated from 
Falfurrias High School and attended Del Mar College; during his 
youth he lived with his grandfather and grandmother in Brooks 
County, where his grandfather was the Brooks County jailer; and 

WHEREAS, He joined the Department of Public Safety in June 
of 1981 and was stationed in El Campo for four years before being 
transferred to Falfurrias; honored for his valuable contributions to the 
citizens of Texas, Mr. Garcia received a Director's Citation in 
recognition of 20 drug interdiction cases he initiated in 1993; he was 
also the recipient of numerous commendation letters; and 

WHEREAS, In addition to his work as a trooper, Corporal Garcia 
taught courses in the department's specialized schools, including 
drug interdiction, performance driving, and firearms; and 

WHEREAS, A dedicated public servant whose career was 
highlighted by his accomplishments over the past 16 years, Corporal 
Garcia will be deeply missed by his fellow officers and all those who 
were privileged to work with him throughout his distinguished 
career; and 

WHEREAS, The State of Texas has lost one of its most valuable 
citizens, but Roel Garcia's exemplary life will continue to inspire 
those who follow his profession; now, therefore, be it 

RESOLVED, That the Senate of the State of Texas, 75th 
Legislature, hereby extend sincere condolences to the family of 
Corporal Roel Garcia: his daughters, Sarah and Victoria; his parents, 
Humberto and Elda Garcia; his sister, Louella Mora; his brothers, 
Homer and Humberto Garcia, Jr., and his grandmother, Elica Garcia; 
and, be it further 

RESOLVED, That a copy of this Resolution be prepared for 
his family as an expression of deepest sympathy from the Texas 
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Senate, and that when the Senate adjourns this day, it do so in 
memory of Roel Garcia. 

The resolution was again read. 

The resolution was previously adopted on Monday, 
May 26, 1997. The names of the Lieutenant Governor and 
Senators were added to the resolution as signers thereof. 

Senator Truan was recognized and introduced to the Senate 
family members of Roel Garcia: his mother Elda Noemi Garcia, 
his daughters Sarah and Victoria Garcia, his brother Humberto 
Garcia, Jr., his sister Louella Mora and her husband Calixto 
Mora, Jr., his aunt Nora Soliz, and his cousins Cassandra Lynn 
Soliz and Gus Barrera. Accompanying the family were Texas 
Department of Public Safety representatives: Colonel Dudley 
Thomas, Director; Tommy Davis, Assistant Director; Bobby Holt, 
Member of the Public Safety Commission; Albert Rodriguez, 
Commander of Training; and David McEathron, Chief of Traffic 
Law Enforcement. 

The Senate extended its sympathy to the family and welcomed 
its guests. 




